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REPORT OF THE SECOND PLENARY SESSION 
DECEMBER 5 AND 6 , 1961 



Report to the President 

On January 5, 1962, the Chairman of the Conference 
submitted by letter a report to the President on the 
second plenary session- Certified copies of the eight 
recommendations adopted by the Conference were attached. 
The letter and the recommendations are as follows: 

"My dear Mr. President: 

'^Pursuant to Sections 2 and 7 of Executive Order 
10934 of April 13, 1961, establishing the Administrative 
Conference of the United States, I beg to submit this 
report. The Conference held its second plenary session 
in Washington, D. C. , on December 5 and 6, 1961. At 
this session the Conference received from the Chairmen 
of all the standing Committees reports outlining the 
studies undertaken by the respective Committees and the 
programs by which the respective Committees plan to pro- 
duce recommendations for the consideration of the Confer- 
ence before the end of 1962* The Conference made con- 
sideration of the problems presented by S. 1734, and its 
proposed revisions, a special order of business for the 
next session of the Conference, to be held on April 3 
and 4, 1962. 
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"The Conference also adopted several recommendations 
presented to it by its Committees. The adoption of these 
recommendations by the Conference was after distribution 
of the recommendations, and supporting Committee reports, 
prior to the session of the Conference, and after full 
debate by the Conference, 

"On behalf of the Council of the Conference I trans- 
mit herewith true copies of the recommendations adopted 
by the Conference to this date, which are numbered 
Recommendations 1 through 8, inclusive. I am authorized 
to state that the Council agrees with all of these recom- 
mendations. 

"With great respect I have the honor to be. 

Sincerely yours, 

/S/ E. Barrett Prettyman 
E. Barrett Prettyman 



The President 

The White House 

Washington, D. C«" 

RECOMMENDATION NO. 1 



IT IS RECOMMENDED by the Conference Committee on 
Statistics and Reports: 

That the Conference, acting pursuant to Section 
8 of Executive Order 10934, request the Executive de- 
partments and administrative agencies which conduct 
administrative proceedings for the determination of 
private rights, privileges, and obligations to furnish 
to the Conference (addressing the Chairman of the Com- 
mittee on Statistics and Reports) the information re- 
quested in the form of Report approved this day by the 
Conference, a copy of which Report is hereto attached. 



- 3 - 

RECOMMENDATION NO, 2 



WHEREAS a continuing need exists for adequate per- 
formance of the duties now assigned to the Office of Ad- 
ministrative Procedure by its charter , which are as 
follows: 

(a) Carry on continuous studies of the adequacy 
of the procedures by which Federal departments and agen- 
cies determine the rights, duties, and privileges of 
persons; 

(b) Initiate cooperative effort among the depart- 
ments and agencies and their respective bars to develop 
and adopt so far as practicable uniform rules of practice 
and procedure; 

(c) Collect and publish facts and statistics 
concerning the procedures of the departments and agencies; 

(d) Assist departments and agencies in the formu- 
lation and improvement of their administrative procedures. 

To that end the Conference recommends as follows: 

RECOMMENDED: That the Office be more adequately 
staffed and budgeted than at present so that it can dis- 
charge the above functions until further recommendations 
of the Conference. 

RECOMMENDATION NO. 3 



IT IS RECOMMENDED to the President that: 

(1) review of Interstate Commerce Commission 
orders should be upon appeals to the United States Courts 
of Appeals in all cases where at present a special three 
judge court is used; District Courts should be relieved 
of their jurisdiction under 28 UoS.C. § 1336, and the 
Courts of Appeals should have exclusive jurisdiction to 
review these orders of the Commission; 



. 4 " 



(2) final review of orders of the Interstate 
Commerce Commission by the Supreme Court of the United 
States should be only by petition for a writ of cer- 
tiorari; 

(3) review of Interstate Commerce Commission 
orders should be permitted in any judicial circuit wherein 
is the residence or principal office of the party or any 
of the parties filing the request for reviewo 

RECOMMENDATION NO. 4 



IT IS RECOMMENDED to the President that procedures 
for judicial review of orders of the Interstate Commerce 
Commission by Courts of Appeals should incorporate the 
following features: 

(1) A limit of 60 days should be imposed as the 
time within which a petition for review must be filed in 
any case for which the present statutory provisions do not 
fix a period for filing petitions for review, such 60-day 
period to run from the date of entry of the order appealed 
from or entry of an order denying reconsideration thereof 
where petitions for reconsideration are allowed by the 
Commission's rules, whichever is later* 

(2) Appeals should be commenced by the filing of 
a petition for review in the form of a notice of appeal. 

(3) Anyone seeking review should be required to 
serve notice of appeal upon all parties to the proceeding 
before the Commission, the Department of Justice, and the 
Commission, 

(4) When several appeals are taken from the same 
order of the Commission, the venue should be determined 
by the first notice of appeal to be filed, and all sub- 
sequent appeals should be considered as taken to the 
same court, consolidated therewith, and handled as one 
appeal o 
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(5) The Commission should provide the record of 
its proceedings on appeal and should transmit the record 
to the court. Until such time as procedures are developed 
whereunder the Commission may use mechanical facilities 
and methods for the production of the record in its pro- 
ceedings in such form as to obviate printing or other 
reproduction of the record for judicial review, and pro- 
vision is made for designation of record after the filing 
of briefs, as recommended by the Conference, the record 
on appeal should consist of the entire record before the 
Commission, and should be transmitted to the court within 
the time allowed for the filing of briefs. The record 
should be returned to the Commission upon final decision 
of the appeal o 

RECOMMENDATION NOo 5 



IT IS RECOMMENDED to the President ^ that rules of 
court governing judicial review of administrative action 
should be revised to permit: 

(1) the use by departments and agencies of means 
of producing the record in administrative proceedings in 
a form which will eliminate the need for any reproduction 
thereof upon judicial review; 

(2) the submission of briefs produced by pro- 
cesses which provide legible copies and yet are more 
economical than printing; and 

(3) pending implementation of (1) above, the 
designation of record after the filing of briefs, 

RECOMMENDATION NO, 6 



IT IS RECOMMENDED to the President: That the 
Armed Services Board of Contract Appeals be consti- 
tuted as a unitary board in the Defense establishment, 
and that, to the extent practicable, subsidiary boards 
which decide or render opinions upon disputes concern- 
ing contracts be eliminated as soon as possibleo 
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RECOMMENDATION NO. 7 



IT IS RECOMMENDED to the President: That depart- 
ments and agencies of the Federal Government which have 
established internal appellate procedures and entities 
(i.e., boards of contract appeals, boards of review, 
etc.) which render decisions or opinions concerning dis- 
putes under contracts of departments or agencies: (1) 
publish or make available for publication the applicable 
rules concerning such procedures; and (2) publish or make 
available for publication and inspection by the public 
all final decisions or opinions, past, current, and future, 
by the deciding or opinion-rendering entities in such 
departments or agencies o 

RECOMMENDATION NO. 8 



WHEREAS several of the executive departments and 
administrative agencies have recently undertaken to ex- 
amine their rules of procedure with a view to improve- 
ments in efficiency, adequacy, and fairness: 

IT IS RECOMMENDED to the President: That these 
agencies are to be commended for this activity; and that 
all executive departments and administrative agencies 
having functions requiring rules of procedure should, in 
the public interest, inaugurate similar examinations of 
such rules of procedure for these purposes; and, further, 
that every executive department and administrative agency 
having functions requiring rules of procedure should es- 
tablish within its organization a means, either by assign- 
ment of the duty to an official or by the creation of an 
office for the purpose, for continuous observation of its 
procedures and for evaluating their effectiveness to the 
agency and to persons having matters before the agency o 
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MINUTE OF THE FIRST DAY'S SESSION 

Following the roll call and the introduction by Vice 
Chairman Max D. Paglin of a resolution ;£or the order of busi- 
ness , the Chairman of the Conference referred to the President's 
special message to the Congress of April 13, 1961 concerning 
the regulatory agencies « With respect to the Administrative 
Conference, he quoted as follows from that message: 

"The results of such an Administrative Conference will 
not be immediate but properly pursued they can be 
enduring. As the Judicial Conference did for the 
courts, it can bring a sense of unity to our adminis- 
trative agencies and a desirable degree of uniformity 
in their procedures. The interchange of ideas and 
techniques that can ensue from working together on 
problems that upon analysis may prove to be common 
ones, the exchanges of experience, and the recogni- 
tion of advances achieved as well as solutions found 
impractical, can give new life and new efficiency to 
the work of our administrative agencies." 

Judge Prettjmian explained that, because the time since 
the first session has been too short for the development of 
more than a few recommendations for full Conference considera- 
tion, this plenary session was designed as a "shakedown cruise" 
for the consideration of these recommendations and further, as 
an opportunity for the standing committees of the Conference to 
announce the problems which they propose to study during the 
period of Conference operation and to make known the procedures 
by which they expect to seek recommended solutions, thus pre- 
senting a complete picture of the program of the Conference. 

The Chairman then called upon each of the committee 
chairmen to take the floor to present such reports. 

Reports of Committee Chairmen 

1. Committee on Personnel 

Prof. Emmette S. Redford, Chairman 

The Committee on Personnel has devoted its attention, 
to this time, to the determination of the scope of its inquiry 
and the development of a research plan. 
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The reference to this committee excluded from consid-- 
eration the problems of appointment and tenure of the members 
of boards and commissions themselves. We were assigned the task 
of dealing only with staff problems. 

The committee has. decided to concentrate its attention 
and to obtain information on three classes of Federal personnel: 
hearing officers ^ attorneys, and other professional personnel of 
the major regulatory agencies* 

For this task it has the assistance of Professor Wilbur 
Lester and three staff assistants who began work about November 
1, and a fourth staff assistant who will begin work shortly. A 
complete research design has now been prepared, and it is antici- 
pated that the study of hearing officers will be comprehensive 
and complete. All matters in regard to how potential hearing 
officers should be recruited, evaluated, selected, and appointed, 
will be considered. This includes both the methods by which a 
high-quality corps can be obtained and the questions as to what 
agency presently in existence, or some alternative, should admin- 
ister the programo 

After the hearing officer is appointed there are other 
questions, such as assignment, classification, promotion, com- 
pensation, tenure, in-service training, and channels of commun- 
ication on policy to the hearing examiner. All of these will 
be considered in the study. 

To a large extent this is only a task of bringing up 
to date the many studies which have been made in the past. In 
addition to bringing up to date the information on Federal 
agencies, the experience in some of the states, notably New 
York and California, will be examinedo 

The second part of the Committee's work will relate 
to Government attorneys. It is planned to survey each agency 
that employs a substantial number of lawyers- This includes 
the National Labor Relations Board, the Federal Communications 
Commission, the Civil Aeronautics Board, the Federal Power 
Commission, the Departments of Justice, Agriculture, Defense, 
Health, Education, and Welfare, Commerce, Treasury, and Labor, 
etc. It is hoped that these surveys will ascertain where and 
to what extent difficulties exist in obtaining and retaining 
competent legal personnel. 
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One task will be to determine how far the problem is 
one of recruitment and^ to the extent that it is a problem 
of recruitments what the specific problems are. Also, to 
determine how far it is a problem of retention and what gives 
rise to the difficulties of retaining lawyers in public ser- 
vice • 

Preliminary reports from the study indicate that 
the problem of retention may be the more serious of the two 
problems. 

The third field of inquiry is other professional per- 
sonnel with major regulatory agencies c It is planned to sur^- 
vey each agency that employs a substantial number of profes- 
sional personnel • Thus far three agencies have been surveyed. 
Other professional groups will include such categories as 
field examiners , investigators , accountants , statisticians , 
engineers, and medical doctors. 

I said at the beginning that the survey of hearing 
examiners will be comprehensive. The Committee will concen- 
trate its attention on the problem of hearing examiners, and 
hopes to be able to give you a set of recommendations on the 
hearing examiner. 

The other two parts of this study are, at this stage, 
exploratory. We would hope to have some recommendations on 
the other two classes of personnel, but we will not be turned 
aside from our primary objectives with respect to hearing 
examiners to the studies of these other two categories of 
personnel. We intend to complete the task on hearing examin- 
ers and do what we can in the way of exploratory study and 
suggestions on the other two categories. We hope to have 
our study completed, and I think in fact we can promise you 
we will have the studies completed by the end of the summer, 
and all recommendations of the Committee will be in your 
hands at that time. 
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1. Committee on Internal Organization and 

Procedure - Mr, David Ferber^ Chairman 

The by-laws of the Administrative Conference assign 
primary responsibility to the Committee on Internal Organiza- 
tion and Procedure for the following areas: "Problems of 
delegation of authority within and to the agencies, separa- 
tion of functions within agencies, institutional decisions, 
and other organizational matters which may promote expedition 
and efficiency in the work of the agencies, apart from the 
conduct of formal or informal proceedings, " (Section 5(b) )o 

lo Problems of Delegation of Authority 

One of our committee^ s principal problems is to con- 
sider whether and to what extent the delegation of authority 
to decide substantive matters affecting private parties is a 
proper means of achieving President Kennedy'' s objective to 
relieve agency members "'from the necessity of dealing with 
many matters of lesser importance and thus conserve their 
time for the consideration of major matters of policy and 
planning o" 

Our committee has already made some recommendations 
in this area which, I believe, will come^before this meeting. 
These recommendations relate to a legislative proposal to 
empower agencies to delegate authority to decide matters 
which agencies are required by law to determine on a record 
after affording a hearing to affected parties • Our commit- 
tee also plans to turn its attention to the delegation of 
decision -making authority over matters which do not require 
this procedure o We hope that the Study of Delegation Within 
Agencies that we have launched will provide a basis for in- 
formed judgment on these questions* This study will also 
consider the possibility -- and problems -- of delegating 
functions other than deciding or hearing -- e.g,, institut-^ 
ing investigations or prosecutions « 
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II. Problems of the Separation of Functions and 
the Institutional Decision 

Another of our basic problems is whether the separa- 
tion-of-function requirements of the Administrative Procedure 
Act should be expanded or curtailed « Should the requirements 
of Section 5(c) be extended to (a) the process of rule-making 
when a statute other than the APA requires that the rules be 
made on the record after hearing; (b) to the process of deter- 
mining applications for initial licenses; and (c) to proceed- 
ings involving the validity or application of rates, facili- 
ties, or practices of public utilities or carriers? Should 
the members of the agency be subjected to the provisions of 
Section 5(c)? If so, in what manner? Should the prohibitions 
of Section 5(c) be expanded so as to prohibit agency members, 
in analyzing and appraising the record for decision, from 
consulting, either on an issue of fact or law, with staff per- 
sonnel who have participated in the proceeding in any manner 
(i«eo , not only those "engaged in the performance of investi- 
gative or prosecuting functions" in the proceeding but also 
those, for example, who may have attemjpted to negotiate a 
settlement, or testified or helped to prepare testimony or 
acted as an advocate or assisted an advocate, in the proceed- 
ings)? Should hearing examiners be prohibited from consult- 
ing with any person or party on any issue of fact or law in 
the proceeding? Should they be prohibited from consulting 
with agency members and should agency members be prohibited 
from consulting with them? 

On the other hand, we shall also consider whether 
there are any areas in which Congress should relax the pro- 
hibition against designating agency staff (other than exam- 
iners appointed pursuant to Section 11 of the APA) to preside 
at Section 7 hearings., Does Section 11 impose unwise res- 
trictions upon agency control of the hearing examiner? Should 
the existing statutory prohibitions of consultation between 
hearing examiners and agency members (in the NLRB, for example) 
be removed? 
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All these questions bear upon the central inquiry as 
to how the time and skills of agency members and agency 
staff can best be employed to effectuate the objectives of 
the statute entrusted to the agency's administration and, 
at the same time, accord due process to affected parties. 

Our committee plans to study the internal process of 
decision -making in selected agencies. The studies will be 
particularly concerned with the informal relations, if any, 
between the hearing examiner and agency staff and members. 
They will focus on what happens after the proceeding leaves 
the hands of the hearing examiner - The committee also will 
seek to evaluate the practice of assigning responsibility 
for the writing of a particular agency opinion to a particu- 
lar agency member. We hope to concentrate on the experiences 
of the FCC and the NLRB because both these agencies, in the 
course of time, have had to live with a variety of require- 
ments affecting their internal dec is ion -making processes* 

We are sending to every member of the Conference a 
longer statement of our problems and how we plan to approach 
them. Our committee is most anxious to have your criticism 
and your suggestions « 

You may get in touch with me with reference to any 
suggestions you may have in these areas. 

3. Committee on Rulemaking 

Mrc Robert W. Ginnane^ Chairman 

Your Committee on Rulemaking is off to what I believe 
is a solid start. To adopt something more of a direct approach, 
we have decided to concentrate primarily on formal rate -making 
procedures of the Federal Government, and to focus a bit more 
precisely, we decided to concentrate more on the formal rate- 
making procedures of the Interstate Commerce Commission and the 
Federal Power Commissionc 



- 13 - 



Of course, that is not much of a focusing because 
those two comprise about 95 per cent of the formal rate- 
making of the Federal Government, and if we get into it in 
much detail, we realize it has not been too much of a focus- 
ing. 

At this point we have in our hands a very valuable 
and detailed monograph by Professor Roger Cramton, our 
Staff Director, on the rate-making procedures of the Inter- 
state Commerce Commission. I know enough about those proced- 
ures personally to tell you Roger has done a first-class job. 
He is about to embark on a comparable descriptive, critical 
study of the rate-making procedures of the Federal Power Corn- 
mission. While he is proceeding with the Federal Power Com- 
mission study, the members of the committee will proceed to 
consider to what extent they wish to make their own Roger's 
report and his recommendations, with or without modification, 
because obviously we expect to do something with this de- 
tailed report. We are not going to rubber-stamp it. We are 
going to consider it personally. 

Initially, we propose to do this by taking up the 
report, after opportunity for study, and ourselves discuss- 
ing both its descriptive content and its recommendations with 
selective people within the membership and staff of the Inter- 
state Commerce Commission, and with selective people outside 
of the Commission, whose views we think would be both informed 
and candid o 

In terms of time, we don^t think we will have sig- 
nificant recommendations in this areas ready to submit to 
the Conference before next summer « Apart from this study, 
we are currently embarking on a study of the particular as- 
pects of informal rule -making. That is still in an explora- 
tory stage, and I cannot predict how far we will work in the 
area of informal rule-making procedures. 
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4. Coirirnittee on Licensing 

Mr. Whitney Gillilland, Chairman 

The Committee on Licenses and Authorizations has 
chosen to concentrate primarily on a number of forms of 
economic licensing which have provided difficult challenges 
for the administrative process o Specifically, we have em- 
barked on a series of studies which will cover: 

(1) Interstate Commerce Commission licensing of 
truck operations; 

(2) Civil Aeronautics Board licensing of domestic 
air transport; 

(3) Federal Communications Commission licensing 
of radio and television broadcast stations; and 

(4) Federal Power Commission licensing of natu- 
ral gas pipelines o 

You will note that these four kinds of licensing 
have the common characteristic of competitive applications. 
Approximately three months will be devoted to basic re- 
search in each of these areas. 

Our Staff Director, Professor William K, Jones of 
Columbia University, completed a draft of the study of 
Interstate Commerce Commission truck licensing in October, 
and in November the committee considered the report. The 
committee is of the view, uniformly supported by comment 
thus far received, that the draft is a highly creditable 
document • We have decided to circulate the draft rather 
widely in order to obtain comments from interested persons 
and to provide information as to the direction of our 
studies o The distribution includes all members of the 
Conference* 

Meanwhile Professor Jones has been devoting his 
attention to the licensing of domestic air transport by . 
the CABo This study, begun in October, should result in 
a draft for committee consideration sometime in January « 
At that time the committee will direct its attention to: 
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(1) consideration of conmients on the ICC draft and prepara- 
tion of a final report concerning truck licensing; and 

(2) initial consideration of the Staff Director's draft on 
CAB licensing. 

We anticipate that, as each study is incorporated 
into a final report, we will be in a position to make speci- 
fic suggestions as to the licensing procedures of the parti- 
cular agency under consideration. It is also conceivable 
that, as we near completion of the series of four studies, 
we will be able to offer recommendations of a more general 
nature applicable to several or all of the licensing activi- 
ties considered. 

While the principal attention of the committee has 
been focused on the individual licensing studies of the 
Staff Director, we also have given careful consideration 
to other matters referred to us. On these, however, we 
have found generalization difficult*. Without knowledge of 
how various proposals might affect the varied processes 
within the ambit of Federal licensing, we have been re- 
luctant to bring forth recommendations* Thus, for exam- 
ple, we declined to comment on S, 1734, not because it 
would not affect licensing, but rather because we do not 
as yet have the knowledge necessary to judge the probable 
impact of its proposed changes a Our actions to date, how- 
ever, should not be construed as a lack of interest in pro- 
posals other than the studies of our Staff Director, We 
are interested in receiving any and all suggestions relat- 
ing to recommendations in the area of Federal licensing** 

We feel that we have made considerable progress in 
the relatively short period that our committee has been in 
operation^, We began less than six months ago. We have 
every expectation that our future progress will be similarly 
expeditious* 

5. Committee on Compliance and Enforcement Proceedings 
Commissioner Rosel Ho Hyde, Chairman 

The Committee on Compliance and Enforcement Pro- 
ceedings has met three times as a full committee, in June, 
September, and November, Further meetings are projected 
in January and February, and thereafter as needed. The 
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committee has appointed, with the approval of the Conference, 
two consultants, Robert Benjamin of New York and Charles 
Horsky of Washington » 

Because compliance and enforcement problems encom- 
pass such a large part of the entire administrative process, 
and because there are some enforcement aspects to virtually 
all agency proceedings, formal and informal, the committee 
has concluded that it is not possible to make detailed ex- 
amination of all these problems in all agencies. Accordingly, 
there appeared to be a choice of moving in one of three 
directions: first, a study of selected enforcement problems 
throughout the entire Federal administrative structure; 
second, a study in depth of the enforcement practices of a 
few agencies; or third, some combination of the two that 
would permit examination of the principal enforcement prob- 
lems in the agencies that have extensive enforcement acti- 
vities, without attempting to deal with enforcement activi- 
ties in all agencies. 

The committee has selected the third of the alter- 
natives in the belief that sufficiently representative agen- 
cies could be chosen to provide considerable illumination to 
the critical problems of compliance and enforcement through- 
out the Federal establishment. 

In accordance with this determination the committee 
has selected for study the following four agencies whose 
activities involve enforcement proceedings in principal part: 
Federal Trade Commission, Food and Drug Administration, Im- 
migration and Naturalization Service, and National Labor 
Relations Boardo In addition, in order to secure further 
variety in the pattern of enforcement proceedings, the com- 
mittee has selected for study the Department of Agriculture, 
the Department of Labor, and the Securities and Exchange 
Commission. Preliminarily monographs on all the foregoing 
agencies and departments were prepared by the staff direc- 
tor for the use of the committee, summarizing principal en- 
forcement activities and problems in those agencies and de- 
partmentSo The next step, and the one in which the staff 
director is now engaged, in consultation with committee 
members, agency representatives, and non- governmental 
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practitioners and others who have experience with these 
agencies 5 is the in-depth study of these seven agencies 
and departments, isolating the following matters for 

special attention c" 

1) The Investigative Process o This will include 
such various matters as industry-wide investigations by 
the FTC, factory inspections by the FDA, investigations by 
immigrant inspectors looking toward exclusion or deporta- 
tion, investigations by the NLRB to determine whether an 
unfair labor practices charge should be filed, and of course 
many others o Examination will be made into the subpena 
power, fourth amendment questions of search and seizure, 
and the justification for complete or only partial investi- 
gation before proceedings are commenced, and other related 
matters c 

2) Consent Order and Settlement Procedures > Nearly 
all agencies with enforcement powers have both formal and 
informal procedures by which complaints or other proceedings 
can be terminated « The committee wants to examine the rea- 
sons for which some agencies allow consent order proceedings 
only before the filing of complaint, why greater or less 
formality in settlement proceedings is demanded, and what 
are the consequences to the agency and to the respondent of 
the various procedures usedo 

3) The Hearing Itself . The committee hopes to de- 
vote substantial attention to the formal hearing process, 
including the specificity of complaints, the adequacy of 
notice, the opportunity for prehearing conference, the ex- 
tent of hearing examiners* authority in connection with con- 
trol of the proceedings, ruling on admissibility of evidence, 
and the nature of the hearing examiners' decisional process. 

4) Advisory Opinions « Preliminary study has shown 
that there are wide divergences in practice among the agen- 
cies as to the availability of advisory opinions and the 
extent to which agencies are willing to bind themselves to 
such advisory rulings. Further study is necessary to deter- 
mine whether experience in the various agencies is trans- 
ferable from one to another. 
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5) Publicity as a Sanctlomi o There are consider- 
able differences among the agencies in the extent to which 
they publicize investigations, complaints 5 hearings, and 
orders o Some practices have been criticized by the courts » 
Study and. comparison of agency practice seems appropriate^ 

6) Enforcement Follow-up o Comparison will be 
sought as to agency practice in enforcing consent orders, 
settlements, and orders entered after hearing, A study 
will also be made of the extent to which difficulties are 
encountered by respondents in conforming their practice and 
activities to the specificities and to the generalities of 
administrative orders issued in regulation of their activi- 
ties o 

The committee plans to have complete studies on 
the foregoing matters and recommendations, where appropri- 
ate, beginning with the next meeting of the Conference, 

6« Committee on Claims Adjudication •■ 
.Mro Cyrus R. Vance, Chairman 

Following the June 1961 meeting of the Conference, 

the Committee on Adjudication of Claims met and. decided 
upon its program of worko It identified four major areas 
of claims whose administrative adjudication procedures 
merited study^ contract claims, land claims, tort claims, 
and benefit . determinations (veterans, social security, .etc.)' 
In view of this bro^d scope of desirable inquiry and. the 
relatively short time presently available, it is the deci- 
sion of the committee to study contract claims adjudication 
procedures, utilizing any remaining time for a study of 
land claims,; and reserving the other two categories for 
study after 1962, should there be such an opportunity o 

The committee addressed questionnaires to the de- 
partments and agencies of the Federal Government request- 
ing information concerning their contract claims, adjudica- 
tion procedures o Thereafter,, the. Staff Director embarked 

upon a study of contract claims . ad judication. procedures 
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within the departments and agencies ^ including interviews 
with the members of boards of contract appeals in various 
agencies 5,.. assisted by an attorney, ,Mr. George Me Coburn, 
of the General Counsel "^s Office of the Department of the 
Navyo .On October. 19 ^ 1961s the Staff Director submitted 
a substantial report to the committee identifying and 
analysing the principal problem areas in. cur rent contract 
claims adjudication procedures ^ analyzing the principal 
types of procedures 5, and suggesting certain specific recom- 
mendations and further priorities for study leading to pos- 
sible subsequent recommendations that the committee might 
wish to make to 'the Conference o A copy of his report has 
been given to Professor .^ Walter Gellhom^ the liaison of the 
Council with the committee. 

The committee met on. November 6 ^ 19613 to consider 

the report o The committee decided. to put before the Con- 
ference at its December 5, 1961 ^ meeting two recommenda- 
tions which the committee unanimously supports: 

(1) A recommendation that the Armed -Services. 
Board of Contract Appeals be made a unitary boatd 
and that 5 to the extent practicable, '*sub-boards" 

in the Defense .establishment, should be eliminated; 

and 

(2) A recommendation that those departments 
and agencies which have established internal appel- 
late procedures for the purpose of. rendering decisions 
or opinions on. contract. .claims should publish or make 
available for publication the applicable rules con- 
cerning such procedures 3 and should publish or make 
available for publication^ and inspection. by the pub- 
lic j- all final decisions or opinions , past, current , 
and future 5 by the deciding or opinion- rendering 
bodies in such' agencies (boards of contract appeals, 
boards of review ^ etc). 

These recommendations ^ and the committee^ s specific 
comments thereon 3, are on. the agenda of this session. 
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In addition^ the committee considered and asked 
the Staff Director to continue to study, with a view to 
formulating further specific recommendations to the Con- 
ference at its future meetings i 

(1) The feasibility of establishing ap- 
pellate procedures, within all departments 
and agencies which are engaged in substantial 
procurement activities, concerning disputes 
over awards; 

(2) the enlargement of existing appellate 
procedures to cover such matters as breach of 
contract, recision, reformation, equitable ad- 
justments and subcontractor disputes; 

(3) debarment and suspension procedures; 
and 

(4) further questions relating to unformity 
and consolidation of procedures j, and improvement 
in existing procedures o 

7* Committee on Statistics and Reports - 
Mr. Charles W, Bucy, Chairman 

The Committee on Statistics and Reports at its 
first meeting elected Karl Do Loos Vice Chairman, Since 
this meeting the committee has fimctioned as a working 
committee "- not that the other committees of the Confer- 
ence and the Coimcil have not been working, but our com- 
mittee has been doing its own research by reason of the 
fact that we do not have a Staff Director, We have had 
seven additional meetings to develop the facts relating 
to statistics and reports as presently gathered. 

In its early meetings it called on the representa- 
tives of the Administrative Office of the United States 
Courts, the Office of Administrative Procedure of the De- 
partment of Justice s and the officials in charge of the 
Central Reporting System of the Interstate Commerce Com- 
mission to inform the committee of the reporting and 
statistics gathering and analyzing activities of these 
agencies • 
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Based upon information gathered and through analy- 
sis of reports of other agencies and committees, it was 
determined that this committee should endeavor to function 
in two capacities "- first, in a servicing capacity to the 
Conference, and the various committees thereof , by gather- 
ing, analyzing, and making available meaningful statisti- 
cal data with respect to the inntjmerable administrative 
proceedings conducted by governmental agencies which the 
Conference committees, are- studying; and, secondly, to 
develop a system of reporting which would gather, on a con- 
tinuing basis through the Office of Administrative Proced- 
ure of the Department of Justice, statistics which would 
form a sound basis for informed judgments by all groups, 
organizations, and agencies concerned with the improvement 
of administrative procedures o 

In connection with this second function, the ob- 
jective of the committee will be, if possible, to develop 
sound classifications for various types of administrative 
proceedings handled by governmental agencies which will 
facilitate meaningful comparison of the procedures and 
accomplishments of agencies in such proceedings. In this 
regard the committee has developed a proposed report form 
which it has recommended to this Conference for considera- 
tion as an initial pilot step in the ultimate attainment 
of the aforementioned, obj.ectives. 

If approved by this session of the Conference, it 
is believed that the data obtained from responding Execu- 
tive departments and administrative agencies will prove 
valuable to the other committees of this Conference, and 
will afford a sound sample basis for analysis by the com- 
mittee so that it may establish meaningful categories of 
cases and develop a reporting and statistical gathering 
system for recommendation by the Conference to the Office 
of Administrative Frocedure, to better perform its func- 
tion of servicing agencies and others interested in the 
field of administrative law* 
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If it is the sense of this Conference that all 
agencies concerned should report on the report form sub- 
mitted for consideration^ a substantial volume of statisti- 
cal compilation work will be involved in converting the data 
into useful and meaningful tables o In such event, it is the 
purpose of the committee to solicit the cooperation of agen- 
cies having facilities and equipment for the expeditious 
processing of statistical information with a view to making 
this data available to other committees of the Conference 
at the earliest possible date. 

In the course of the committee* s analysis of the 
operations of the Office of Administrative Procedure it 
became apparent that the limited staffing of this Office 
is accountable for the lack of more extensive statistics 
being made available by the Office o At this stage, the 
committee has concerned itself with the performance of the 
function of this Office and not with the question of whether 
this function should be performed by a division of the De- 
partment of Justice or as a part of another agency or as an 
independent agency ^ it being the conclusion of the committee 
that the proper answer to the latter question may well be 
dependent upon the action of the Conference with respect to 
final recommendations of other committees of the Conference p 

In the light of the committee *s investigation of 
the performance of the function of the Office of Adminis- 
trative procedure 5 the conmittee has concluded that theses 
fimctionSj if performed in a more effective manner through 
adequate staffing ^ can be of substantial service to this 
Conference, and action should be taken to effectuate this 
objective pending final action on such recommendations as 
this Conference may makeo 

With, this in mind the committee has made a recom- 
mendation to this meeting of the Conference with respect 
to action being taken to adequately staff and service the 

functions of this Office o 
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Although the committee has established contact with 
the officials of the Bureau of the Budget administering the 
Federal Reports Act^ it has felt that the initiation of 
action with respect to the servicing of this Conference in 
the statistical field should be given priority and^ there- 
fore ^ has deferred detailed analysis of the functioning of 
the Federal Reports Act, one of the assignments of this 
committee, for consideration at a later date. 

80 Committee on Information and Education - 
Mr» James McI. Henderson^ Chairman 

The Committee on Information and Education has con- 
sidered a number of projects as to which it has made recom- 
mendations to the Council, and which I will outline to this 
Conference as projects which we believe the committee can 
most usefully pursue and which will result in the most gain-- 
ful occupation of its time Qver the next year^ 

The first problem, relating to Section 3 of the Ad- 
ministrative Procedure Act, the public information section, 
presents the question whether private practitioners and the 
public are properly informed as to the identity and availa- 
bility of Federal agency rules, decisions, records and other 
matters of public Interest which are required by law or regu- 
lation to be published^ 

The committee has recommended to the Council a long- 
range program involving the following Projects: 

Project N©. 1 

A. To publish an indexed digest summarizing all 
laws found in the United States Code and rules in the Code 
of Federal Regulations, for each agency and department, 
which govern the availability of information to the publico 

1* This project, utilizing the following 
procedures, has begun under the supervision of committee 
member David C« Eberhart, 



- 24 - 



p Ho Federal Register personnel went 
through both UoSoCo and CFR by title and sec- 
tion listing citations pertaining to informa- 
tion available to the publico This process has 
resulted in 700 reference citations to UoS»C. 
and over 2,200 to CFR. 

be The applicable citations from 
both sources are combined into separate lists 
for each agency o 

Co Now having at hand each agency^ s 
separate list of citations regarding the availa- 
bility of its records 5 the citations are then 
arranged in a logical pattern for presentation 
(eog», Records and Information generally avail- 
able; Records not generally available) o 

do The provisions listed from Uo So Go 
and CFR are then paraphrased, using lay language, 
in order that the reader might not only under- 
stand what materials are available to him but al- 
so the law or regulation requiring its productiono 

Bo The end product of these individual agency 
digests will be a single legal reference publication giv- 
ing the statutory source and location of provisions requir- 
ing each agency to make available certain records and in- 
formation to the publico The proposed master index- digest 
will contain a prologue explaining its coverage and limi- 
tations, including a warning against strict reliance, 

Co The committee has reason to believe this index- 
digest will be instructive not only to private practitioners 
and the public but also to Federal agency personnel o Since 
this is the first effort to collect and collate all laws 
and regulations relating to public information in a single 
legal reference publication, we recommend that it be pub- 
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lished in the Federal Register as a guide to the public, 
informing them of the legal requirements imposed on Fed- 
eral agencies to make certain public disclosures • 

Do pilot studies covering? this project are al- 
ready in progress and the anticipated date for its com- 
pletion is July 1, 1962 o Before final completion of 
the work, conferences will be held with each Federal 
agency and the appropriate specialized bar committees to 
review the results, assuring accuracy and completeness of 
the project* 

In essence, the project will involve a section- 
by-section digest of the U.S. Code and the Code of Fed- 
eral Regulations, to ascertain where there are require- 
ments for publication of informationc This will be col- 
lated by each agency, and then the provisions for each 
agency will be put into the form of a digest, which in 
turn we recommend be publisheid in the Federal Register 
for ready reference o This never has been done, and we 
think it will furnish a single legal reference publica- 
tion which can be of great assistance both to the lawyer 
and to the publico 

We have undertaken pilot studies to determine the 
feasibility of this project, and some of you have received 
a sample of what would be the product were such a project 
and such a compilation undertaken in the Federal Trade 
Coramissiono It would run about three typewritten pages. 
Other agencies will take a great deal more space, and 
some lesSo 

Project, No o 2 

The second problem which the coinmittee has con- 
sidered is twofoldo First, a determination must be made 
measuring to what degree Federal agencies are presently 
complying with laws set out in UoS.C,, implemented by 
regulations in CFR, allowing the public the use and in- 
spection of agency records and informationo The second 
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consideration concerns the Congress ional action needed, if 
any, to clarify, strengthen or extend the present legisla- 
t ion requiring disclosures of agency rules, decisions, and 
other matters of public interest. 

To initiate Project NOo 2, the committee first has 
recommended to the Council that a subcommittee be estab* 
lished to survey certain key agencies and evaluate their 
compliance with the present law codified in UoS. Go Proceed- 
ing from this study, if authorized, will be proposals for 
increasing the mechanical efficiency of compliance where im- 
provement is neededo 

As an adjunct to Project No* 2, the committee recom- 
mends that staff consultants be employed to examine the Con- 
gressional enactments set out in UoSoCo and to judge the suf- 
ficiency of such provisions, in turn reporting any deficien- 
cies found to the committee, submitting therewith recommenda- 
tions designed to correct the problem^ The goal of this pro- 
ject is not only remedial in nature, testing the sufficiency 
of the present United-States Code provisions based on past 
complaints, but also to allow the staff consultants to anti- 
cipate future problems arising because of lack of available 
information, and to recommend necessary additional preventive 
provisions* 

As a prelude to any action by the consultants in 
developing recommendations after their study of the naked 
provisions of the law is complete, the committee, if the 
Council permits, will assign research assistants to examine 
a variety of legislative hearings, bar association surveys, 
I and other materials including a review of the series of re- 
ports by the House Government Information Subcommittee of 
the Committee on Government Operations. An analytic report 
of these studies and surveys will provide clues of likely 
areas which the staff consultants should further investigate 
in developing their recommendations to the committee for 
improving the existing provisions concerning record availa- 
bility. 
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Project Noo 3 

The third problem confronting the committee is the 
need for developing a practice manual to guide the legal 
profession in the conduct of complicated administrative pro- 
ceedings « The development of this manual is consistent with 
the ultimate goal of this Conference j "to make more effective 
use of the regulatory process as an instrument of Government." 

Seen as Project Noo 3, the committee has determined 
as most desirable and practical the development of a handbook 
or guide for use in administrative proceedings similar to the 
"Handbook for the Trial of Protracted Cases" adopted by the 
Judicial Conference of the United States o It is believed at 
the outset that the preparation of such a handbook is feasible 
and, furthermore 5 would prove useful in the trial of compli- 
cated cases before administrative agencies o The suggestions 
formulated therein would merely be recommendations ^ compelling 
no agency to utilize theme The eventual effect it may have on 
uniformity of procedure among agencies is speculative ^ but it 
is reasonable to believe that the manual will have wide accept- 
ance and will encourage uniformity. 

Since the Council has approved Professor A. Jo G. Priest 
as Committee Staff Director ^ we recommend the handbook's prepara- 
tion be approved and begun under Professor Priest's auspices, 
along with the employment of such consultants and staff assist- 
ants as are required to carry out the project expeditiously. He 
will begin working on this project if it meets the wishes of the 
Conference and the Council ^ very shortly o We also hope to bring 
in other consultants from across the country 5 members from the 
Trial Examiners* Conference, and such experts in this field as 
can be helpful It is not anticipated that this project could 
be completed before the end of the existence of this Conference, 
or the final report .of this Conference, but because of the spade 
work done by the Judicial Conference and the excellent guidance 
of Judge Prett3rman, and the amount of basic work that has already 
been done, we think we can make very substantial inroads into the 
solution of this problem^ 

As the initial step in developing this recommendation, 
the committee is endeavoring to secure a place on the program 
of the National Conference of State Bar Presidents in February 
1962, where the committee plans to present the practice manual 
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idea to the Bar Association presidents in the form of a panel 
discussion, hoping to elicit a favorable reaction. Stemming 
from this initial contact ^ the committee intends to arrange 
meetings with various State bar groups throughout the United 
States, seeking both comments as to the trial manual's merit, 
and suggestions, based on experience with administrative 
agencies, as to the organization and content of the practice 
handbook. The seminars are also designed to acquaint the 
practicing bar and the public with the work of the Conference 
in general. All comments and suggestions will be weighed, and 
those of merit will be included in the practice manual. 

Project No. 4 

The fourth problem, within our jurisdiction, to be 
attacked by this committee, is to develop a more efficient 
mechanical scheme for distributing the United States Govern- 
ment Organization Manual, to better inform and educate the 
public about the internal organization of the United States 
Government. The need for additional information concerning 
administrative agency processes is only corollary to creating 
a profound understanding of the internal affairs of Government 
and instilling in the public a deeper confidence in the admin- 
istration of justice. 

As a fourth project, the committee recommends to the 
Council a plan to promote the purchase of the United States 
Government Organization Manual. This manual, being a complete, 
packaged publication on the operations of all three branches of 
government, can be a potent instrumentality for informing and 
educating the public. 

The committee has conceived a plan to increase the 
sales of the Government Organization Manual by distribution 
in the post offices throughout the nation. Annual sales now 
total only about 28,000. Additionally, county and local bar 
associations could participate (with profit potential to them 
when buying in quantity discount lots) by redistributing the 
manual as part of a continuing legal education program or 
civic activity. A pilot test of this program is in prospect, 
if approved by the Council o 

As an addendum, the committee has furnished to the 
Council a Select Bibliography relating to the utility of the 
provisions of Section 3 of the Administrative Procedure Act 



- 29 



and the timeliness and completeness of official publications by 
Federal agencies. This was prepared for internal use by the 
committee o However, the committee believes this bibliography 
can prove a useful source of information to all committees and 
members of the Conference, and has recommended to the Coioncil 
that it be made available to all members of the Conference. 

Project No. 5 

The final project of this committee is the recommendation 
that when this Conference has developed its thinking and has 
gotten its projects far enough along, that seminars be conducted 
throughout the country among interested bar groups and law 
schools to inform the bars of the progress of this Conference 
and of its accomplishments, and of what it hopes to accomplish, 
and perhaps what its successor may be able to do. 

The idea of these seminars contemplates participation by 
all committees of the Conference. They would be held at such 
times as all committees might be in a position to discuss their 
accomplishments and future operations. 

In conclusion, the Committee on Information and Education 
believes these five projects represent the appropriate methods 
for at least partially solving the problems within our jurisdic- 
tion. By employing the consultants and research assistants 
recommended, we have at hand the ability and ingenuity necessary 
to accomplish the goals established. 

9c Committee on Judicial Review - 

MTo Ashley Sellers, Chairman 

The Committee, together with its able Staff Directors, 
Dean Kramer and Professor Arthur Miller, and its eminent con- 
sultants, Messrs. Lee Rankin and Robert Stern, and with the very 
helpful cooperation of Webster Maxs on, the Executive Secretary 
of the Conference, and John Lane, the member of the Council func- 
tioning as liaison between the committee and the Council, has 
given extended consideration to the range of projects which it 
deems it can undertake in an effective manner during the present 
tenure of the Conference o It concluded almost at the outset that 
really elaborate projects which could only be completed upon the 
basis of exhaustive and ambitious research should not be under- 
taken during the limited life of the present Conference, but that. 
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instead, the committee should address itself (1) to the comple- 
tion of the formulation of recommendations of specific and 
limited scope respecting which such underlying research as would 
be required is either already available to the committee or 
could be accomplished satisfactorily by the personnel and facil- 
ities at hand; and (2) to the delineation of long-range projects 
to be recommended to a conference or other similar organization 
having a more or less indefinite life and having available to it 
greater research resources o 

The specific projects which the committee is undertaking 
are the following: 

(1) Proposals designed to provide a greater degree of 
uniformity in the methods of review o The committee, through 
its Staff Directors, is examining the several judicial review 
statutes so as to identify the instances in which the review 
of administrative action is performed, in the first instance, 
by Federal district courts rather than by United States Courts 
of Appeals 3 and, further, respecting the instances in which re- 
view is performed by the district courts, whether there is man- 
ifest any rational basis for the preferred functioning of the 
district courts therein. The consensus of the committee is that, 
in general, it is desirable that review of agency proceedings be 
performed by the courts of appeals but that complete uniformity 
in such matters should not be attempted in instances in which the 
functioning of district courts may be demonstrated to be prefer- 
able. The committee also intends to explore the extent to which 
there is rational justification for the present system of diverse 
tjT^es and methods of securing judicial review in order to ascer- 
tain the feasibility of providing only one or two simple methods 
or types of actions for judicial review of all administrative 
matters o 

The committee already has concluded that, at least in 
one major instance, i^e. , the review of orders of the Interstate 
Commerce Commission other than those for the pajmxent of money, 
the review by the specially constituted three- judge district 
court should be changed so as to vest the reviewing function in 
the several circuit courts of appeal. The committee also believes 
that other changes are desirable in order to obtain more effica- 
cious, rapid, and inexpensive review of orders of the Interstate 
Commerce Commission. The committee has completed the formulation 
of its recommendations respecting this particular subject and its 
recommendations have been placed on the agenda for the considera- 
tion of the Conference at this session. 
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(2) Proposals for curtailinent of expense and delay in 
the judicial review process > The conmi t tee's recommendations 
in pursuit of this objective which have been so far completed 
are threefold: 

1, The adoption of — and I believe the Council 
has stricken the word "mechanical" -- the adoption 
of means of producing the record before the agency 
in such a form as to eliminate the need for any re- 
production thereof in any judicial review of an ad- 
ministrative proceeding o 

2* Pending the effectuation of the recommendation 
just mentioned, the drafting of rules of court which 
will require the designation of the portions of the 
record in an administrative proceeding, to be repro- 
duced upon judicial review, to be made only after the 
briefs have been filed. 

3. The adoption of rules of court permitting the 
submission in judicial review of administrative pro- 
ceedings of briefs produced in legible form by more 
economical processes than printing. 

(3) Proposals designed to achieve a greater degree of 
uniformity in the rules of appellate courts governing review 
of administrative action * The committee has approved the pre- 
paration of a comparative analysis of the present rules of the 
Federal courts of appeals specifically applicable to review of 
administrative actions. In pursuit of this project the Staff 
Directors of the Committee on Judicial Review are in close 
touch with the reporter for the Advisory Committee on Appellate 
Rules of the Judicial Conference, No substantial progress has 
been made by the Committee on Judicial Review toward the formu- 
lation of its recommendations in this respect, but it is a 
matter which the committee has under continuing consideration. 

(4) Proposals to be undertaken by a permanent confer- 
ence > The Staff Directors are presently engaged in preparing a 
document which will attempt to identify the types of projects 
that might be undertaken by the Judicial Review Committee of a 
permanent Conference. When completed, this document can serve 
also as valuable background information for the present commit- 
tee. 
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During the presentation of the above reports ^ the Chair- 
man noted the presence of Mr, Myer Feldman, Deputy Special 
Counsel to the President, and interrupted the reports briefly 
to present Mr. Feldman to the Conference. Mr* Feldman's remarks 
were as follows s 

Remarks of the Hon. Myer Feldman 

"I hadn^t expected I would participate in this session. 
I thought I would just be an auditor. But it might be worth- 
while for you to know that I left a meeting with the President 
just now and told him I was coming over here, and he asked that 
I tell you how interested he is in these deliberations, and how 
much he is looking forward to the results of them. 

We think that this offers a seldom-found opportunity 
for the Bar to make a major contribution to the administrative 
processes. We expect that under the leadership of Judge 
Prettyman all of the problems we have had with administrative 
agencies will be solved, procedurally. We hope that by the 
time you have filed all of the reports I have heard described 
we will have a speedy, efficient, and satisfactory system of 
administrative procedure. I think it is a big order, but I 
know from the composition of both the Council and the Confer- 
ence that you will do it ^ 

So I bring you, on behalf of the President, all good 
wishes." 

Following a brief recess during which coffee was served 
in the Diplomats* Lounge, the Chairman directed the Conference's 
attention to a report of the Committee on Internal Organization 
and Procedure on So 1734, 87th Congress, (to amend Sections 7 
and 8 of the Administrative Procedure Act) , which was distributed 
by mail to all members of the Conference on November 29, 1961- 
under cover of a memorandum which explained that the matter of 
So 1734 would be on the agenda of the session for discussion 
only, and that no vote would be taken thereon. The Chairman ad- 
vised the session that the Council subsequently had authorized 
the Chairman of the Committee on Internal Organization and Pro- 
cedure to present at this session for Conference consideration 
and vote, recommendations reflecting the report. 
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Discussion and Debate of the Recommendations 
Proposed to the Conference 

Recommendation No a 1 

(That the Conference undertake a statistical 
compilation of volume 3 backlog, and time- 
study data on administrative proceedings.) 

Mr. Charles W. Bucy of the Department of Agriculture, 
Chairman of the Committee on Statistics and Reports, explained 
that the purpose of his committee in submitting the recommenda- 
tion was, first, to provide the Conference with a complete list 
of the kinds of proceedings conducted by Federal agencies, 
together with caseload and time-study data thereon, for use as 
a tool in the work of all of the Conference committees, and 
second, to develop experience upon which to base an ultimate 
Conference recommendation for the establishment of a continu- 
ing system of statistical compilation and publication. 

After outlining generally the scope of the proposed 
survey, Mr. Bucy yielded the floor to two members of the 
Committee on Statistics and Reports, Mr. Robert E. Adams of 
the Department of Commerce and Mro Karl E. Bakke of the 
United States Tariff Commission, to describe its details o 

Mr. Adams, discussing the use of the proposed compila- 
tion by committees of the Conference, expressed the view that 
because of the magnitude of the administrative process and the 
variety of experience represented by the 87 members of the 
Conference, the present, primary need of the Conference is for 
a tangible framework or context of subject matter which will 
provide relationship and perspective for what otherwise may 
seem to be unrelated studies by different committees in vari- 
ous areas of agency activity. He submitted that the proposed 
compilation would accomplish much toward fulfilling this need. 
He explained the value of Parts I and II of the report form 
proposed as a means of collecting in one place reliable and 
useful information concerning the several kinds of administra- 
tive proceedings conducted by each agency. From this informa- 
tion valid comparisons will be possible. At the same time, 
the information can be expected to disclose significant differ- 
ences now frequently overlooked in the consideration of across- 
the-board proposals for improvements in administrative proce- 
dures. 
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Mr. Bakke, supplementing Mr. Adams' remarks, described 
the mounting caseload of Federal agencies and the aggravation 
of existing problems occasioned thereby. He noted that more 
than 80,000 hearing cases were instituted before Federal admin- 
istrative agencies during the fiscal year 1960, while the total 
number of civil cases of all kinds instituted in all of the 
United States District Courts during the same period was 59,284. 
He emphasized the continuing need for reliable statistics in the 
consideration of problems of administrative procedures, and in 
particular in considering the growing problems of undue delay. 

Mr. Bakke explained that Part II of the proposed report 
form, if adopted by the Conference, would afford a complete 
picture of each agency's volume and backlog of each kind of 
case reported in Part I of the form, and Part III would demon- 
strate the periods of time involved in each step of cases dis- 
posed of on the merits during the past fiscal year. 

Mr. Bakke further explained that the committee proposal 
would overcome the principal obstacle to the collection of use- 
ful statistics, that is, the staggering amount of work involved, 
by carefully limiting the information requested to avoid any 
considerable burden upon any reporting agency, while at the same 
time greatly expanding the coverage of the proposed compilation 
in a manner which would increase its utility over previous com- 
pilations o 

Mr. Bakke concluded by describing his committee's sta- 
tistical proposal as a three-stage effort having two objectives: 
first, to provide immediately information indispensable to the 
work of the Conference, and ultimately, to develop a system of 
continuing statistics of permanent usefulness to all efforts 
toward improvements in agency procedures* 

The report form submitted with Recommendation Noo 1 and 
the publication of data compiled therefrom would represent the 
first stage o Criticism of this experience and the development 
of a second 5 improved and expanded survey covering fiscal year 
1962 would constitute the second stage « A final recommendation 
for a continuing statistical system based upon these two years 
and prior experience would provide the third stage a 

Mto Bucy resumed the floor to move that Recommendation 
Noo 1 be adoptedo The motion was seconded*. 
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After some preliminary inquiries, Mr. Thomas G, Meeker 
of Philadelphia moved that the report form be amended to re- 
quest that information as to the period of time a matter was 
under advisement by the agency, after oral argument or final 
submission, be divided to show how much of that period was 
consumed by staff opinion -writers and how much by the agency 
itself e The motion was secondedo 

Mro Bucy explained that this and several other measure- 
ments omitted from the form had been considered. He again 
pointed out that the initial report was not intended to furnish 
all of the time-study data which might be useful, but rather 
only the basic divisions of time involved in the handling of 
administrative proceedings, and that the subsequent survey en- 
compassing fiscal year 1962 might be expanded to include such 
measurements. He opposed the motion principally on the ground 
that the report form as submitted was tailored to ask for no 
more than docket information which is ordinarily readily avail- 
able, that the date when an opinion writer submitted his draft 
to the agency is usually not entered on the docket, and that 
therefore Mr. Meeker's amendment would have the effect of ask- 
ing for information of which the agencies have no record. Such 
would be futile or would impose an undue burden upon the agen- 
cies o 

The amendment was rejected. 

Mr. Howard Co Westwood of Washington, D. C. , noted that 
the form, in order to identify the relatively long and complex 
cases, asked for the approximate number of pages of transcript 
and the number of exhibits in the usual case of each kind re- 
ported o He suggested that these two estimates might not be 
particularly meaningful and that this part of the survey should 
be strengthened. Mr. Bucy indicated that the committee intended 
also to ask for the approximate number of pages of exhibits and 
announced that the form would be revised accordingly. 

Mr. Westwood then indicated that he felt the instructions 
inadequate to fix definitely the time when a proceeding is to be 
deemed to have been commenced, and the time when it is ready for 
hearing, and therefore suggested that the instructions be re- 
vised to clarify the information requested with respect to these 
two items. He also suggested that confusion is likely to result 
with respect to these two items in consolidated proceedings, and 
that such cases should be kept in mind in whatever revision 
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might be undertaken. After some review of Hoover Commission 
experience in such matters, Mto Bucy, on behalf of his com- 
mittee, agreed to revise the instructions with respect to 
these items. 

Mro Stillwell of the Interstate Commerce Commission 
noted that the proposed report form would include only cases 
of kinds in which oral hearings are held, to the exclusion 
of the Commission's so-called ''modified procedure" and "no- 
hearing" cases, which are submitted entirely on a written 
record. He moved that the survey be enlarged to include not 
only hearing proceedings, but also those in which no hearings 
are heldo The motion failed for want of a secondo 

Mro Donald Co Beelar of Washington, D. C. , commended 
the Committee on Statistics and Reports for its proposal to 
catalog and classify the many different kinds of administra- 
tive proceedings conducted by Federal agencies, indicating 
that he felt that this project may be the most significant 
contribution of the Administrative Conference^ Mr. Bucy in- 
dicated that his committee viewed this work as being poten- 
tially of great usefulness to the Conference and to all other 
efforts to improve agency procedures • He indicated that the 
classification would be as perceptive and detailed as practi- 
cally feasible o 

Recommendation Noo 1 was voted upon and adopted. 

Recommendation No. 2 

(That the Office of Administrative Procedure in 
the Department of Justice, pending further 
Conference recommendations with respect thereto, 
be staffed and budgeted in a manner which will 
enable it to perform the functions contemplated 
for such Office by the 1953-55 President's Con- 
ference on Administrative Procedure o) 

Mro Bucy 5 Chairman of the committee which presented the 
recommendation, explained that the Attorney General's Committee 
on Administrative Procedure of 1939-1941, and every similar 
effort since that time^ recognized the need for and recommended 
the establishment of a central agency to serve as a source of 
information on administrative procedures, to furnish assistance 
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to departments and agencies in dealing with procedural prob- 
lems, and to provide leadership generally in efforts toward 
improvements in the administrative process. Such agency was 
established on an experimental basis in 1957 in the Department 
of Justice 5 pursuant to recommendations of the second Hoover 
Commission and the 1953--1955 President's Conference on Admin- 
istrative Procedure • 

The Committee on Statistics and Reports, having re- 
viewed the experience of the Office for its four years of 
experimental operation, has concluded that the performance 
to date of the functions assigned to it demonstrate a poten- 
tial for great contribution in this area of governmental 
activity and that the Office should be enlarged to enable it 
to better perform these functions pending a final recommenda- 
tion of the committee concerning the constitution, responsi- 
bilities, and staffing of the Office« Mr* Bucy indicated that 
the committee makes this recommendation, irrespective of 
whether there is an administrative conference, since the work 
of the Office complements the work of a conference because of 
its continuing, as distinguished from periodic, nature, 

Mro Courts Oulihan of the Atomic Energy Commission 
raised a question whether the committee might wish to amend 
its recommendation to make clear that it reserved the prob- 
lem of whether the Office of Administrative Procedure ulti- 
mately should remain an agency of the Attorney General, be 
constituted an independent agency, an agency of the White 
House, the Congress, or be located elsewhere in the Govern- 
ment o 

Professor Latham of Amherst College explained that the 
Council had considered the question in inserting in the recom- 
mendation the particular language making such reservation, and 
that it felt the reservation was sufficiently clear. 

Recommendation Noo 2 was adopted. 

At 12:30 pomo, the Conference recessed for lunch until 

1:45 Pomo 
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Afternoon Session, December 5, 1961 

With the permission of Mto Ashley Sellers, Chairman 
of the Committee on Judicial Review, the order of business 
was altered to permit the presentation of Recommendation 
No« 6 immediately after the luncheon recess, in order that 
it might be presented by the Chairman of the Committee on 
Claims Adjudication, who had to leave the session early in 
the afternoon to attend hearings in Congress o 

Recommendation Noo 6 

(That the separate Service Panels of the Armed 
Services Board of Contract Appeals be replaced 
by a unitary board for the entire Defense 
establishment.) 

After describing the organization and operation of 
the present Army, Navy, and Air Force Panels of the Armed 
Services Board of Contract Appeals and proposals to estab- 
lish a fourth panel for the Defense Supply Agency, Mro Cyrus 
Ro Vance of the Department of Defense, Chairman of the 
Committee on Claims Adjudication, explained how the recom- 
mendation, if adopted and implemented, would reduce the cost 
of Board operations, expedite the handling of cases, and 
emhance the efficiency of the Board, particularly with re- 
spect to the assignment of personnel to cases <. He also ex- 
plained that the recommendation merits support to stem the 
proliferation contemplated by the proposal concerning the 
Defense Supply Agency » 

Recommendation NOo 6 was voted upon and adopted. 

Recommendation No« 7 

(That the rules and decisions of boards of 
contract appeals in all agencies be made 
available for publication «) 

Mto Vance submitted, as the unanimous recommendation 
of his committee 5 that any litigant or potential litigant 
before a board of contract appeals should have access to the 
rules governing proceedings of the board and prior decisions 
of the board, ...an order that he might better know the law of 
his case and therefore make a better presentation. It might 
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eliminate the bringing of some cases which should not be pro- 
secutedo In any events it would involve substantial savings 
in time and expense. 

Recommendation Noo 7 was adopted without further dis- 
cussion o 

Following the adoption of the two recommendations pre- 
sented by the Committee on Claims Adjudication, Mr, Vance 
found it necessary to leave the session because of a commit- 
ment elsewhere, and the Conference returned to its regular 
order of business. 



Recommendation No> 3 

(That review of Interstate Commerce Commission 
orders by special three -judge courts with direct 
appeal to the Supreme Court be abolished, and 
that review of such orders be by the Courts of 
Appeals with Supreme Court review only upon 
petition for certiorari.) 

After describing the present procedures for review of 
Interstate Commerce Commission orders and the movement to 
revise these procedures ^ going back to a 1943 resolution of 
the Judicial Conference of the United States directed toward 
this end, Mro Ashley Sellers, Chairman of the Committee on 
Judicial Review, explained the reasons for the committee recom- 
mendation^ and moved adoption, of the recommendation » 

in answer to a question from Professor Byse of Harvard 
Law School 5 Dean Kramer, Staff Director of the committee, 
supplemented MTo Sellers "^ remarks by explaining that the matter 
of what orders are to be reviewable is not intended to be 
affected by the recommendation. To the extent that orders of 
the Commission are now reviewable by three-judge courts, they 
are sought to be made reviewable by the Courts of Appeals, 

Professor Byse inquired whether the proposed change 
did not shift review from a court wl^ich is, to a degree, a 
court of original jurisdiction to a strictly appellate court, 
MTc Ginnane answered in the negative, explaining that the 
present three- judge courts are strictly appellate courts. 
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MTo Joseph Ao Fanelli of Washingtorij Do Co, raised a 
question as to why the committee preferred transfer of these 
cases to the Courts of Appeals instead of their being given 
to a single -judge district court o He submitted that a single 
judge has more time to listen to and can more easily cope 
with complex fact presentations than a three-judge court , and 
further 3 such jurisdiction would afford greater convenience, 
since there are more district courts than Courts of Appeals. 
Responding, Dean Kramer expressed the view that MTo Fanelli 's 
proposal would constitute a striking departure from the 
accepted pattern of review of the significant cases of the 
major regulatory agencies o 

Mr, Fanelli moved that Recommendation NOo 3 be amended 
to provide for judicial review of Interstate Commerce Commis- 
sion orders by the regular United States District Courts. The 
motion failed for want of a second o 

Professor Cramton, Staff Director of the Committee on 
Rulemaking, inquired as to why reparation orders, which are 
appealable by trial de novo in the district courts, and the 
final orders of other agencies which are reviewable by three- 
judge district courts were not included in the recommendation. 

Mr. Sellers answered the inquiry by saying that the 
committee had not reached the point where it was ready to make 
recommendations with respect to orders of agencies other than 
the Interstate Commerce Commission. As to reparation orders, 
they are, by statute, prima facie evidence of the facts stated 
therein, upon judicial review by trial de novo , and are not 
subject to appeal on the agency record, as are other orders. 
The committee feels that they should not be reviewed by Courts 
of Appeals, but should be tried de novo in a trial court, as 
at present. 

Mrc Irvin Fane of Kansas Crty, Missouri, introduced a 
motion to amend the second paragraph of the recommendation to 
retain the procedure for direct appeal to the Supreme Court, 
instead of recommending a change to the certiorari procedure. 
In support of his motion, he noted that judicial statistics 
demonstrate a very low percentage of grants of petitions for 
writ of certiorari, with the result that the proposed change 
would severely limit present access to the Supreme Court. 
Further, he suggested that the change proposed is possibly 
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outside the mandate of the Conference, since it concerns 
judicial rather than agency procedures. The motion was 
seconded. 

Mr. Robert Stem, Consultant to the Committee on 
Judicial Review, explained that whereas only 15 or 20 
percent of the petitions for certiorari are granted, the 
difference between the Supreme Courtis treatment of these 
petitions and direct appeals is not really as great as 
these figures suggest. At present, the Court hears argu- 
ment on only one- third of the direct appeals, refusing to 
hear the rest on the ground that they, at least theoreti- 
cally, do not present a substantial question. Mr. Stern 
noted that most of the commentators feel that there is 
little difference in the two procedures, and that the 
difference in percentages, between 15-20 percent and 30-35 
percent, is perhaps accounted for by the fact that cases 
which are appealable are intrinsically more likely to pre- 
sent substantial questions « 

As for Mrc Fane's suggestion that the trend toward 
use of petitions for writs of certiorari perhaps should be 
reversed, Mr. Stem submitted that the Supreme Court's 
caseload probably dictates a further development, rather 
than a stemming, of that trend. In the last analysis, the 
direct appeal in Interstate Commerce Commission cases must 
be justified by special considerations not applicable to 
other agency cases. Mr. Stem suggested that such special 
considerations simply do not exist. 

Mr. Fane's amendment was rejected, and Recommendation 
No. 3 was adopted by voice vote. 
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RecotYimendation No, 4 

(That a 60 -day time limit for appeals to the courts 
should be imposed in Interstate Commerce Commission 
cases; that review should be commenced in such 
cases by filing of a notice of appeal; that parties 
to such administrative proceedings should be able 
to intervene as of right for 30 days after receiv- 
ing a notice of appeal; that venue should be deter- 
mined by the first notice of appeal filed in cases 
where several appeals are taken from the same 
order; and that the Commission should provide the 
record on appeal.) 

MTo Sellers explained that under present procedures the 
time for taking an appeal from an Interstate Commerce Commis- 
sion order is limited only by the doctrine of laches o The 
Committee feels that a definite time should be fixed to elimi- 
nate uncertainties in compliance and in the relative position 
of the parties. It recommends 60 days, since this is "the 
period established by the Hobbs Act, the general review stat- 
ute governing review of certain orders of other agencies. 

Mr, Sellers explained that pleading and service, upon 
judicial review, could be greatly simplified by adoption of 
the committee's recommendations involving the use of the 
notice of appeal « Under present procedures, some cases in- 
volve elaborate pleadings, which are cumbersome and expensive. 
He explained that the Attorney General would continue to be 
the party appellee, under the committee's recommendation, 
pending further study. 

It was indicated that the recommendation to shift 
from the appellant to the Commission the burden of furnishing 
the record on appeal is an interim recommendation. At such 
time as the courts permit the filing of the record in a form 
other than printing, the procedure recommended will no longer 
be necessary^ 

Upon suggestion by Mr. Stern, Mr. Sellers amended the 
recommendation, before moving its adoption, by deleting that 
part which would permit return of the record to the Inter- 
state Commierce Commission as soon as the designated portions 
are printed o The deletion would have the effect of leaving 
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the complete record with the court until the appeal is com- 
pleted. Thereupon, Mr. Sellers moved adoption of Recommenda- 
tion No. 4. 

A further committee amendment was made to provide for 
filing of the record on appeal within the time allowed for 
the filing of briefs, instead of within the time allowed for 
the filing of appellee's final brief. The recommendation 
was then submitted for debate. 

Mr. Howard C. Westwood of Washington, D. C. , moved 
to amend Recommendation No. 4 to provide for intervention 
only at the discretion of the court. In support of the 
motion, he referred to a statement of Judge Harold Stephens 
to the effect that because agencies make a shambles of their 
own proceedings through loose concepts of intervention is no 
reason that the courts should do likewise. Mr. Westwood 
admitted that he was not sure that the present Interstate 
Commerce Commission is afflicted with the same indiscrimin- 
ate generosity in allowing intervention as some other agen- 
cies. Nevertheless, he urged, the courts should be pro- 
tected against administrative abuse. 

In support of the amendment, Mr. Robert W. Ginnane 
of the Interstate Commerce Commission expressed the view 
that it would be unfortunate to equate the right to partici- 
pate as a party in the agency proceeding to the right to 
challenge administrative action. Certainly questions of 
standing to sue should not be resolved in this fashion. 

Mr. Sellers pointed to the fact that this part of the 
recommendation would not change present law since the statute 
now provides that the Commission and any party in interest to 
a Commission proceeding may appear as of right in any court 
action involving the validity of an order resulting from such 
proceeding. 

At this point in the proceedings the Chief Justice 
entered the conference room, and the Chair suspended the 
regular order of business to receive his remarks. 



- 44 - 



Remarks of the Honorable Earl Warren, 
Chief Justice of the United States 



"Gentlemen, this is the first time I have ever been in 
this wonderful room, and I don't think I have ever seen a con- 
ference room to equal it, I am very, very happy to be here 
and to bring you the greetings of the Judicial Conference of 
the United States. 

"I want to say to you that the Judicial Conference is 
as much interested in the welfare of this Conference as it is 
in its own, because it believes that if we are to make progess 
in satisfying the needs of this age, we must move forward both 
in the courts and through our administrative agencies. 

''It was a little over two years ago, at the request of 
the bench and the bar, particularly the suggestions of this 
circuit, that the Judicial Conference of the United States 
authorized me to request of the President that he appoint a 
commission of this kind. That I did, and along with the other 
efforts that were made along that line, this Conference re- 
sulted. 

"1 wanted to come here at your first meeting and extend 
our greetings, but I was attending a Fourth Circuit conference 
down at Asheville, and it took me about three days to get down 
there and get back because of the weather, so I had to miss 
both days of your Conference. 

"Ladies and Gentlemen, in this day and age of crisis 
I think we can say that the judicial function and the admin- 
istration of justice are both in order with the crisis them- 
selves. In many parts of the country we have problems that 
look almost insurmountable. In some States we find that our 
courts are behind as far as six years between the time of 
filing a complaint and getting a trial. I, of course, say 
that without any pride whatsoever. Even in some of our Fed- 
eral courts we have been as far as four years behind. We 
have some districts in the country today that are three or 
more years behind in their work. I know that phase of our 
situation more intimately than I know yours, but I do know 
that you have problems that are comparable to that, and I 
also know that that is not consistent with the welfare of 
our country, or with the orderly administration of justice. 
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"I wish I could say to you that the situation is im- 
proving nationwide 3 but I am afraid I cannot, except to say 
that there is more interest in better judicial administration 
today than I have ever known during the time I have been in 
legal practice. I think that the greatest progress that we 
can make is through conferences of this kind. It is the only 
place from which real reform can stema 

"Usually, in the past we have waited until things have 
been real bad and then outsiders have tinkered with our proce- 
dures and with the administration of justice, with the result 
that it has been perhaps made worse in some respects than it 
was before;. But where we make our advances in our reforms in- 
ternally, where we make the proposals and their study in an 
atmosphere such as this, and let the men who come here express 
views that are born of experience, we can expect solid advances, 

"I am quite sure that whatever advances we have made in 
the Federal judicial system have been made largely through the 
activity of the Judicial Conference of the United States « I 
remember not long before Chief Judge Parker of the Fourth Cir- 
cuit unfortunately passed away, we were discussing the Judicial 
Conference of the United States and, as you know, he was one of 
the founders of it, and he told me that before the Conference 
came into existence, there were judges in his circuit of many 
years" standing who did not know each other, and who had never 
met each other • I have talked to other veteran judges in the 
Federal service who have told me that it was almost that bad in 
some courthouses « 

"I assure you that is not the situation today, because 
the barriers have been broken down. We know something of our 
weaknesses e We have a S3mipathetic interest in each other, 
and we are trying in every conceivable way to remedy the de- 
fectSo I know that this is the spirit which brings all of you 
here. I know that you have tremendous problems before you, 
and I do believe that you will solve them. 

"I believe that the administrative process is absolutely 
essential to the proper growth and development of our country. 
If our industrial and technological development is to continue, 
as I am sure it will, we must have the finest service possible 
from our administrative agencies. The courts cannot do the job 
alone. But working hand in hand, I am sure that we can measure 
up to our responsibilities • 
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"'So I just want to say to yon^ Judge Prett3mian, and 
to all who are present ^ that the Judicial ■ Conference of the 
United States will work with you* We will help you in every 
way possible and we wish you success in everything you \inder- 
take/' 

The Chairman expressed the Conference ''s appreciation 
of the Chief Justice's remarks and invited him to remain with 
the Conference while the discussion of Recommendation No« 4 
continued. 

Continuation of the Debate on- Reconmendation No^^ 4 

Mr* Donald Co Beelar of Washington, D, C« , directed 
the attention of the Conference to the two kinds of inter- 
vent ion 3, of right and by petition , provided in the Hobbs Act 
governing judicial review of certain agency actions « He sub- 
mitted the view that intervention as of right was necessary 
to some categories of parties j, and that although. Mre Westwood's 
argument had considerable force^ the variety of parties. in 
administrative proceedings militates strongly against any 
change* As an example ^ Mr^ Beelar cited the instance where 
a protestant institutes a proceeding against a carrier and 
wins* If the carrier appeals the Commission order j, the pro- 
testant ^ an indispensable party ^ should be able to inter- 
vene as of right. 

MTo Westwood urged that if the present statutes ^ in- 
cluding the Hobbs Actj permit any party to an agency action 
to intervene as of right upon judicial review s, they commit 
a mistake which should be remedied, not multiplied* He noted 
that not all statutory provisions for judicial review contain 
provision for intervention as of right, and argued that the 
statute contemplated by the recommendation should not be added 
to that category o He noted that, whatever the statute, it 
would be an abuse of judicial discretion to deny intervention 
to an indispensable party such as the protestant in Mr* Beelar' s 
example^ 

As an alternative to his proposed amendment, Mr. Westwood 
suggested that perhaps the recommendation should eliminate any 
reference to intervention. The committee could thereby reserve 
for later consideration the manifold problems of party in inter- 
est and standing. Mr, Westwood stressed the view that perhaps 
nothing is more detrimental to securing coherent results in 
administrative proceedings than multiplicity of parties. Any 
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threat to carry over to the judicial process the problems of 
multiplicity of parties should be dealt with as a matter of 
intense concerno Mr* Westwood withdrew his motion and sub- 
stituted for it a motion to strike from the recommendation 
the second and third sentences of paragraph 3 , dealing with 
intervention o The substitute motion was seconded and 
carried. 

Mr. Ginnane raised a question concerning the content 
of the notice of appeal contemplated by the recommendation 5 
emphasizing the fact that a bare notice would necessitate 
subsequent pleadings to establish the issues on review. Mr. 
Stern explained that the purpose of the notice was to insti- 
tute the appeal 5 give notice thereof ^ and no more- The 
appellant under such procedure would not be required to make 
his points known until he filed his brief « This would avoid 
the situation wherein^ by forcing an assignment of errors at 
the outset, the parties include every point upon which they 
might conceivably have to rely» 

Mr. Fanelli raised a question as to thei relationship 
of the venue provision of the recommendation in paragraph 4 
to the time limitation imposed in paragraph 1* Mr. Sellers ^ 
answering, explained that all appeals from an order, wherever 
filed, would have to be filed within 60 days. The circuit 
wherein the first notice of appeal was filed would determine 
in which circuit all subsequent appeals would be consolidated 
therewith „ 

Mtc Westwood suggested that, in circuits where pre- 
argument conference techniques are well developed, the peti- 
tion for review does serve the purpose of providing a point 
of departure for the conference, Mr., Meeker agreed, but 
indicated that, in practice, the process of amending the 
petition for review is so extensive at that stage that it 
amounts to outlining the brief in any events 

Prof. Byse inquired whether the recommendation adopts 
any particular term to describe who may appeal <, Mr. Sellers 
answered in the negative. 

Prof. Byse then asked whether the committee had con- 
sidered merely recommending an amendment of the Hobbs Act to 
include review of Interstate Commerce Commission orders. Mr. 
Sellers answered that the time available had not permitted 
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examination of whatever problems may exist with respect to the 
Hobbs Act 5 and that therefore the committee decided to deal 
only with ICC orders j without consideration of possible effects 
upon other agencies 3 as might be involved in any amendment of 
the Hobbs Acto 

Recommendation No. 4 was adoptedo The Chief Justice 
left the session 5 whereupon a brief recess was declared. 



Recommendation Noo 5 

(That the rules of court should be revised to 
permit submission of the record and briefs on 
review of agency action in forms less expen- 
sive than printing 5 and pending such revision 5 
that the courts permit the designation of 
record after the filing of brief s*) 

Mr. Sellers 5 on behalf of the Committee on Judicial 
Review, which submitted the recommendation 5 directed attention 
to the acknowledged tendency of the courts to cling to out- 
moded structures, citing a statement of Justice Brennan urging 
simplified judicial procedures through the adaptation of prin- 
ciples of business administration. Mr. Sellers expressed the 
view of the Committee that the printing requirements of the 
courts represent a prime example of an area wherein the courts 
could achieve great economy and some expedition by employing 
modern techniques for the reproduction of written material. 
Without suggesting any particular process, the committee recom- 
mends that the courts adopt whatever methods may be feasible to 
produce satisfactory copies of the record and briefs less ex- 
pensively and more quickly than printing. 

With respect to the record, the recommendation contem- 
plates the use by the agencies, in producing the record ini- 
tially, of whatever modern techniques are acceptable to the 
courts, in order that no reproduction will be necessary upon 
judicial review* With respect to briefs, the recommendation 
contemplates simply the use of the same technique by the 
parties upon judicial review, assuming that the process, if 
satisfactory for the record, will be satisfactory for briefs. 
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The last part of the reconHnendation^ concerning the time 
for designating the record, Mr. Sellers explained, has received 
serious consideration, particularly in the Fifth Circuit and 
the Ninth Circuit, and is generally thought to be a desirable 
device which can be expected to reduce considerably the length 
of the record to be relied upon. To require designation at the 
outset has the effect of forcing the parties to include every- 
thing they might conceivably have to rely upon. Mr. Sellers 
asked Mr. Stern to amplify these remarks by indicating what 
consideration has been given to the proposal by the Judicial 
Conference Advisory Committee on Appellate Rules. Mr. Stern 
did so, indicating that the Administrative Conference recom- 
mendation, if adopted, would necessarily leave to the Advisory 
Committee on Appellate Rules the initial step toward imple- 
mentation. 

Recommendation No. 5 was thereupon adopted. 

Having already considered Recommendations No. 6 and No. 7, 
the Chairman called for the presentation of Recommendation No. 8, 
submitted by the Council of the Conference. 



Recommendation No. 8 

(That all agencies which have recently undertaken 
reexamination of their procedural rules should 
be commended therefor, and that other agencies 
should immediately undertake to establish the 
means for so doing c) 

Mr. Carl McGowan of Chicago, Illinois, a member of the 
Council, presented the recommendation, emphasizing the desir- 
ability of self -reexamination on the part of the agencies as 
a continuing process, and stressing the importance of estab- 
lishing machinery for such process c 

Directing attention to the words "expedition, economy, 
and efficiency" in the recommendation, Mr. Westwood expressed 
concern over the apparent preoccupation with speed and effi- 
ciency « He submitted that wise, just, and good results are 
far more important, and that some of the recent activity of 
agencies apparently intended to be commended as a result of 
the recommendation, in his view, provides no assurance that 
better results are to be expected, even though speed and 
economy may be« 
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Further 3 Mr« Westwood observed, the recommendation 
seeks to provide commendation for activity not evaluated by 
or even known to the Conference. He felt that the Confer- 
ence may be ill-prepared to give such commendation without 
examination of the activity involved. 

At the Chairman ^s suggestion, Mr, McGowan offered as 
a Council amendment substitution of "efficiency, adequacy, 
and fairness," the terms used in the Executive order estab- 
lishing the Conference, in place of "expedition, economy, 
and efficiency^" 

Mr» Beelar moved that the recommendation be amended 
to make more specific the action which the Conference would 
commend to each agency by causing it to read: "for continu- 
ous observation of its procedures and for evaluation of 
their effectiveness to the agency and to persons having 
matters before the agency." The motion was seconded and 
carried, and Recommendation No, 8, as amended, was adopted. 

Consideration of S . 1734 

The Chairman explained again that the agenda distrib- 
uted indicated that no recommendations on this subject would 
be considered at this session, but that the bill would be 
presented for discussion. However, since the preparation of 
the agenda, the Council had authorized the Committee on 
Internal Organization and Procedure to present recommenda- 
tions on S. 1734, as revised, for Conference consideration, 
since the committee "s report thereon had been distributed in 
advance of the session. 

The Executive Secretary read a recommendation distrib- 
uted to the Conference that afternoon. It reads as follows: 

Recommendation No. 9 

"The Committee on Internal Organization and Procedure 
submits the following recommendation for adoption by the 
Conference. 

"Upon consideration of S. 1734, 87th Congress, 1st 
Session (1961), and the revisions thereof suggested in the 
letter from the Bureau of the Budget to Senator John A. Carroll, 
dated August 14, 1961, the committee recommends that the Confer- 
ence support the enactment of general legislation embodying the 
following principles: 
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"lo Every agency which is under a statutory duty to 
make rules or adjudicate cases on the record after a heart- 
ing should continue to have the options it now has under the 
Administrative Procedure Act to preside at the prescribed 
hearing itself or to designate for this purpose one or more 
agency members , one or more examiners appointed pursuant to 
Section 11 of the APA^ or in ° specified classes of proceed- 
ings,^ "boards or other officers specially provided for by 
or designated pursuant to statute •'^ 

"2. When the agency does not itself preside at the 
prescribed hearing in the course of such rulemaking or adju- 
dication, the alternative ways of reaching a final agency 
decision provided by the APA should continue to be available 
to ito To provide the flexibility necessary to enable the 
agency to adapt its procedure to the circumstances of a 
particular proceeding, the agency should not be required by 
statute to have the presiding officer render an initial deci-- 
sion in every caseo 

'^3. To reduce delay and make more efficient use of the 
time and energies of agency members and their staffs, agencies 
should be granted the discretion to accord administrative 
finality to initial decisions rendered in accordance with the 
APA by denying review thereof o 

"4. To avoid additional delay, the manner in which the 
agency exercises this discretion should not be subjected to 
judicial review^ 

"5o To safeguard the interests of affected parties, the 
legislation should make clear the intent of Congress that the 
agency will grant an application to review an initial decision 
whenever a reasonable showing is made that (a) a prejudicial 
procedural error was committed in the conduct of the proceed- 
ings; or (b) the decision rested on (i) a finding of material 
fact which was clearly erroneous, or (ii) a legal conclusion 
which was unprecedented or contrary to established law, agency 
rules or precedents; or (c) a substantial and important ques- 
tion of law, policy or discretion was involved* 

"6. To enable the agency to discharge its statutory 
responsibilities, (a) it should retain the authority to take 
review, even if no party petitions for review, whenever it 
thinks the public interest so requires; and (b) it should 
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continue to be empowered to review the initial decision de 
novoj once it decides to review at all, or to limit/the issues 
on agency review, / 

"7. The exercise of the powers of presiding officers 
over the conduct of proceedings should continue to be subjected 
to the published rules of the agency/' 

Mr. David Ferber of the Securities and Exchange Corn- 
mis sion. Chairman of the Committee on Internal Organization 
and Procedure, presented the recommendation, reviewing the 
history of S. 1734 and the circumstances under which it was 
referred to his committee, and summarizing the conclusions 
of the committee with respect thereto, as explained in the 
committee report. At the end of his presentation he asked 
a member of his committee, Professor Marver H. Bernstein of 
Princeton University^ to make certain additional remarks. 

Professor Bernstein then made the following points: 
(1) that in view of the broad range of diversity with res- 
pect to operating patterns and procedures within our regu- 
latory agencies, there is an indisputable need, for flexi- 
bility and for individual adaptability of each agency to 
its particular problems, and that in the committee's recom- 
mendation this flexibility takes the form of a grant of 
discretion to the agency in determining the extent to which 
it will accord its approval to initial decisions and to 
which it will review such decisions, and (2) that the theme 
of the committee ^s recommendation is that the public inter- 
est is best served by achieving a workable balance between 
the protection of private rights and the effectuation of 
the policy mandates under which the agency functions. 

Mr. Beelar stated that he felt that paragraphs 1, 2, 
6 and 7 were extraneous to the task of the committee and 
that he was opposed to all seven paragraphs of the committee's 
recommendation^ He also felt that the committee misused the 
term "delegation,'^ since S. 1734, the Carroll Bill, did not 
involve the issue of delegation, but rather the issue of 
the discretionary right of review. He stated further that 
the committee has no evidentiary basis for its conclusion 



- 53 - 



that its proposal will save the time of agency people, and 
that once discretion is introduced there arises a new plead- 
ing phase, and thus an additional delay factor. Mr. Beelar 
then said that although he was not opposed to abolishing 
the right to agency review ^ the report of the committee 
deals with unrelated matters which the committee has not 
studiedo Hence the matter should not be acted upon finally 
at this time. Following these remarks, he introduced a sub- 
stitute resolution and moved for its adoption. The motion 
was secondeda The substitute resolution reads as follows: 

"RESOLVED, That the Administrative Conference of the 
United States, upon a consideration of the subject matter 
of S. 1734 and proposed revisions thereto, adopts the fol- 
lowing statement of principles in the interest of expediting 
agency hearing proceedings. 

"First o That the right of a party to file exceptions 
to and obtain an agency review of an initial decision under 
Section 8 of the Administrative Procedure Act be modified 
by limiting such right to those instances in which the agency 
orders a review of the initial decision either on its own 
motion or on petition of a party to the proceeding. 

"Seconds That the above stated authorization for a 
limitation of agency review shall be available to those 
agencies which adopt and maintain ii^ effect general rules 
of organization and procedure providing in substance the 
following: 

"(a) the subordinate officers or officer who preside 
over the hearing phase of proceedings shall be authorized 
by general rule to prepare and file initial decisions; 

"(b) any party to a proceeding shall have the right 
to petition the agency for a review of the initial decision; 

"(c) the agency in its discretion may grant a peti- 
tion for review, or it may deny such a petition upon a 
finding of one or more of the following: (1) no substan- 
tial or important question of agency policy or regulatory 
action is raised; (2) findings of material fact are not shown 
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to be clearly erroneous; (3) necessary legal conclusions 
are not shown to be contrary to governing precedent, pub° 
lished policy or law, or (4) it is not shown that the 
conduct of the proceeding involved any prejudicial pro- 
cedural error; 

"(d) a petition for review shall be acted upon by 
the agency within 30 days and failure to act within this 
period shall be deemed a grant of the petition for review; 

'"(e) the agency review phase of such a proceeding 
shall be otherwise subject to Section 8 of the Administra-- 
tive Procedure Acto" 

At this point the Chairman left the session briefly, 
turning the chair over to MTo Max Do Paglin of the Federal 
Communications Commission, Vice Chairman of the Conference^ 

Mro Oulahan then stated that since the thrust of 
the committee "s report should have been more toward re- .. 
ducing the individual caseload on agency members and toward 
upgrading the importance and authority of the hearing exami- 
ners, paragraphs 1, 2, 6(b) and 7 should be stricken as 
being not aimed at that twofold development of procedures o 

In reply to a question by Mro Ginnane, Mr» Beelar 
stated that the substitute recommendation which he had 
just introduced intends to provide for a report by the 
hearing examiner only with respect to those agencies which 
implement the authority to have discretionary review, not 
with respect to all agencies « 

Dean James Mo Landis of New York, a member of the 
Council, expressed the view that there is sufficient evi- 
dence to support the conclusion that discretionary review 
will make for expedition and cited as examples the Juris- 
dictional Act of 1921 which gave the Supreme Court its power 
to grant or deny certiorari and the delegation of decision- 
making to regional directors by the NLRBo Dean Landis also 
felt that to subject a denial of review by the agency to 
judicial review would place an impossible duty upon the 
courts and would be destructive of the efficiency of the 
administrative process. In answer to those who were 



- 55 



fearful of giving the agencies the power to delegate, he 
doubted that this power would be exercised in the extreme 
and cited the CAB 5 which was given such power under the 
Reorganization PI an 5 as an example « 

The view was then expressed by MTo Joseph Zwerdling, 
examiner at the Federal Power Commissions, that paragraph 5 
of the committee ''s recommendation was contrary to the pur- 
pose of the Carroll Bill^ since the purpose of that Bill 
was to encourage greater restraint by the agencies in the 
extent of review which they give to all initial decisions, 
while paragraph 5 seems to attempt to insure that the agency 
will not be too liberal in exercising its right to deny 
reviewo He also felt that any legislation should make clear 
the intent of Congress that the agency should take seriously 
and exercise with vigor the authority granted it to limit 
the cases in which it will review initial decisions 

Discussion was next directed to the question of 
whether the entire Recommendation 9 should be re-referred 
to the committee for further study and report and action 
by the Conference at a later session. Mr. J, D. Bond, ex- 
aminer at the Atomic Energy Commission, felt that it should 
be so re-referred in view of the substantial questions pre- 
sented and the short time which the Conference members have 
had to study them and so moved « The motion was seconded. 

Mr, Robert Benjamin of New York, consultant to the 
Committee on Compliance and Enforcement Proceedings, agreed 
for the reasons that the recommendation contained certain 
issues which were within the scope of other committees and 
should be referred to such committees for their study, that 
the Conference should have the benefit of the testimony 
before the Carroll Subcommittee before it is asked to vote, 
and that the committee should have given some thought to 
the distinction between adjudication and rulemaking in ar- 
riving at its recommendations* Re- referral was also supported 
by Mr. Earl Wo Kintner of Washington, Do C« who envisioned a 
need for study by the Committee on Personnel, since the recom- 
mendation involved the status of the hearing examiner. 
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At this point the hour allotted for discussion of 
S. 1734 expired* Pursuant to the order of business adopted 
at the opening of the session, the matter of So 1734 was de- 
ferred to the end of the agenda. Thereupon the Chairman ad- 
journed the Conference until 10:00 a.m. the following day. 
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MINUTE OF THE SECOND DAY^S SESSION ^ 

The Conference reconvened at 10^00 a.m^ ^ December 6, 
1961. After the call of the roll^ Professor Gellhorn pre- 
sented a resolution to authorize the appointment of a 
Committee on Style« The resolution reads as follows: 

Committee on Style 

RESOLVED^ That the Chairman of the Administrative 
Conference of the United States be authorized and empowered 
to appoint a special committee of the Conference to be desig- 
nated the Committee on Style j, to prescribe a general form in 
which proposed recommendations are to be couched and to re- 
view resolutions adopted by the Conference to assure stylis- 
tic harmony and clarity. 

Professor Gellhorn explained that the work of the 
Conference is performed by nine standing committees ^^j which 
must concentrate primarily on the substantive content of 
their reports and recommendations. They naturally follow 
diverse methods in the preparation and presentation of their 
materials, leaving their own stylistic imprints on each por- 
tion of their work. Yet the Conference as a whole is a uni- 
tary body. Its documents will receive wide circulation, 
perhaps in a single volume. It is therefore important both 
from the standpoint of increasing the ease with which Con- 
ference ideas may be imparted and attracting reading in- 
terest, that Conference documents have a stylistic harmony 
which only a committee on style can achieve. The Committee 
on Style, it is hoped, would be able to formulate some 
"ground rules" for committee documents which will enable 
the committees themselves to originate their documents in 
such form as to minimize later style changes o 

The resolution was voted upon and adopt ed« 

Chairman Everett Hutchinson of the Interstate Commerce 
Commission, a member of the Council, then was asked by the 
Chair to report on the Conference budget. 
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Report on the Conference Budget 

The activities of the Administrative Conference are 
supported by a budget of $187 ^ 000 for the current fiscal 
year, ending June 30 ^ 1962, This budget is coiisprised of 
$37,000 already contributed or to be contributed by parti- 
cipating Federal agencies to a working fund for the Con-- 
ference, and an appropriation of $150^000 voted last 
September by the first session of the 87th Congress o 

In October, the Council of the Conference allocated 
this total sum of $187^000 for expenditure according to the 
Council's estimate of the objects and types of expenditures 
which could then be anticipated for the balance of the fis- 
cal year. The details of this allocation were set forth 
in Bulletin Noo 3 dated October 27, 1961, which was dis- 
tributed to the Conference membership at that time by the 
Executive Secretaryo 

From the beginning of July through the end of Novem- 
ber 1961, the Conference expended, or incurred specific 
obligations to spend a total of approximately $26, 000c 
This leaves a balance of approximately $161,000 to finance 
Conference operations for the seven months remaining in 
the fiscal year through June 1962. Of the $26,000 obli- 
gated or expended to date, approximately $20,000 has been 
obligated for the payment of compensation to committee 
staff directors or other assistants or consultants, $5,000 
has been used for travel and related expenses, and $1,000 
for other services and supplies « 

We have now emerged from the planning stage of the 
Conference c Staff directors have been appointed to eight 
of the nine standing committees, and committee projects 
are well under way^ We may therefore anticipate that ex- 
penditures for the balance of this fiscal year will be at 
a much greater rate than those incurred to dateo Our 
present budget situation appears adequate, if we plan care- 
fully to provide for this anticipated increase in expendi- 
tures during the remainder of the fiscal yearc 
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The existing allocation of available funds for the 
current fiscal year was made by the Council on the basis 
of estimates which necessarily included some elements of 
conjecture because of the short time the Conference had 
then been in operation^ If experience indicates the need 
for such action^ the Council willj of course, review the 
allocation of funds as the work of the Conference progresses c 

A separate budget request and justification now has 
been prepared for the Conference for fiscal year 1963, 
which will begin on July 1, 1962o The Bureau of the Budget 
has been requested to approve, for inclusion in the Federal 
Budget to be submitted to the Second Session of the 87th 
Congress, an appropriation item in an amount adequate to 
finance the operations of the Conference during fiscal year 
1963. It is not contemplated that any contributions will 
be requested from participating Federal agencies during the 
fiscal year 1963a 

Although the 1963 budget is stated in terms of a full 
fiscal year, it actually has been computed on the basis of 
anticipated needs for only one-half of the fiscal year, 
the first six months, inasmuch as Executive Order 10934 
requires that the final report of the Conference to the 
President be made no later than December 31, 1962 o 

Converted to a six=*months' basis, our request for fis- 
cal year 1963 represents a small increase over the amount 
required for the current fiscal year« This increase in the 
request is based principally upon the expectation that Con- 
ference and committee activity will be at a peak as the work 
of this Conference comes to a climax during the final six 
months of its existence, and with this peak activity the 
sums required for compensation, travel, duplication and 
printing services and the like will be at their maximutiio 

The essential value of the Conference, of course, lies 
in the talents of its membership, a value which cannot be 
represented by items in the Conference budget c The budget 
requests have been limited to the amounts the Council con- 
siders necessary to fully utilize the knowledge and expert 
judgment donated by the members. 
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Plan for the Circulation of Committee Papers 

Having received the budget report the Chairman re- 
ferred to item 14 on the agenda which had been distributed, 
and called upon Professor Gellhom to present the question*. 

Professor Gellhorn noted that the division of the 
Conference membership into nine standing committees has the 
effect of specializing each member's participation in com- 
mittee and staff activity o A member's experience and inter- 
est in most cases extends far beyond the work of his com- 
mittee. Although each member gets to vote on every recom- 
mendation submitted to the Conference by any of its com- 
mittees, his knowledge of and participation in the work of 
other committees perhaps should not begin with the final 
consideration of a committee's ultimate proposal o There- 
fore, the Council has raised a question whether it might 
not be beneficial to the whole effort to have committee 
working papers circulated generally among all members in 
order that a m_ember possessing special insight into the 
work of committees other than his own might contribute to 
the work of that committee other than by passing finally 
upon the committee ^s ultimate recommendations <. 

Professor Gellhom noted two argxaments against such 
circulationo First, a staff director's tentative criti- 
cism of any agency procedure is perhaps made with less 
candor if made to the Conference at large than if made 
only within his own committeeo In other words, it may 
tend to inhibit. Second, the result of a policy to circu- 
late everything would be a rising flood of papers, some 
important to all members and some not* Without the bene- 
fit of the committee's judgment as to what may merit general 
circulation, the volume of material, in itself, may conceal 
and prevent members from reading that which it might be 
beneficial to have everyone reado 

Professor Gellhom explained that the Council would 
like to have whatever views members wished to express on 
this question* 

A motion was made by Mro Meeker, and seconded, that 
all committee drafts of working papers be circulatede 
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Mr. Westwood opposed the motion^ not so imiGh because 
it might impair the candor of the committee staff directors 
or disclose any "secrets" such as Professor Gellhorn had in 
mind, but rather on the ground that the agencies and their 
staffs might feel inhibited in furnishing the Conference 
with information if they knew that every paper , however 
tentative^ would be circulated. It is an extremely difficult 
undertaking, at best, Mr, Westwood suggested, to learn 
exactly the manner in which agencies act internally, and he 
felt that such irresponsible circulation of every paper 
developed might make research in agency processes most 
difficult. Mr. Westwood urged that any tentative findings 
or preliminary analysis of agency procedures be disclosed 
only if in the judgment of the cgiipi;fteec disclosure^ w^^ be 
beneficial to the efforts 

Mr. Meeker explained that his motion, contemplated that 
the committees would exercise the judgment Mr. Westwood urged^ 
At the Chairman's suggestion the motion was amended to provide 
for the circulation of whatever coinmittee working papers the 
committee might select ^ and carried in that form* 

The Chair then called upon Professor Earl Latham of 
Amherst College, a member. .of. the Council, for a report on .the 
activities of the Council. The report was as follows: 



Report on the Activities of the Council 

Up to this time, the Council of the Administrative 
Conference appointed by the President on April 30th has had 
six meetings. The first two, on May 8th and 9th and May 22nd 
and 23rd, were devoted to fundamental examination of the 
purposes and practical objectives of the Conference, and to 
the structuring of an organization suited to those objectives e 

When these deliberations were ended and the Council "s 
organizational responsibilities fulfilled, we found ourselves 
confronted by a rather impressive creation, and at. once set 
about what we conceived to be our immediate function: to 
provide guidance sufficient to ensure that the several elements 
of this large body would promptly be set in motion, in the^ 
right direction, and at a pace consistent with the time 
limitation, imposed. 
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Apparently we performed this function magnificently , 
for we have been busy ever since trying to keep up with 
the manifold chores incident to the operations of the Con- 
ference committees. 

Although most of our activity already is known to 
you, a few of the more recent actions of the Council may 
be of interest: 

We have undertaken to establish an arrangement which 
will give special attention to the ultimate question posed 
to the Conference, that is, the question of the need for 
further efforts to improve administrative procedures after 
1962, and the form such efforts might take. An announce- 
ment in this connection may be forthcoming shortly. 

As Mr. Henderson has already noted, we have approved 
a project of the Committee on Information and Education to 
undertake the first phase of the preparation of a manual 
for the trial of administrative proceedings with particular 
reference to the handling of the so-called "big case." 

Also, the Council has approved a pilot seminar to be 
arranged and conducted by the same committee at the Con- 
vention of State Bar Association Presidents, in Chicago in 
February 1962, to inform that body of the work of the Con° 
ference • 

We have approved, thus far, five part-time consultants 
to committees <. They are Messrs. Robert Benjamin, Roger 
Foster, Charles Horsky, Lee Rankin, and Robert Stem. 
Participation by the consultants already has proven to be 
invaluable in the work of the Conference committees. 

By way of appraisal of the first 5 months of operation, 
I should like to say on behalf of the Council that we appre- 
ciate the considerable amount of work that already has been 
done, and find great encouragement therein. We feel that 
the committees, their chairmen, and the committee staff 
directors, consultants, and research assistants are to be 
commended for their judgment, as reflected by the worth- 
while nature of the projects undertaken, and for their in- 
dustry, as demonstrated by the progress already made. 
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The experience of 5 months , and today's proceedings, 
suggest strongly that within the time remaining, the Con- 
ference will produce significant recommendations upon 
which the President, the Congress, and the agencies can 
acto 

Date of Next Plenary Session 

Mr» Joseph Po Healey of Boston, Massachusetts, a 
member of the Council, recommended on behalf of the Council 
that the Conference set April 3 and 4, 1962 as the time for 
its next plenary session* He explained that the Council 
originally had contemplated that the next session might be 
held in June. However, because the present pace of commit- 
tee activity provides considerable assurance that recom- 
mendations can be developed before that time, the Council 
now is of the view that a meeting should be held early in 
April. The proposal was submitted as a motion and carried* 

Resumption of Debate on S. 1734 

Having completed the agenda, the Chairman again placed 
before the Conference the matter of S. 1734, which had been 
deferred to the end of the agenda* He reopened the debate 
by explaining the parliamentary situation. The Chairman of 
the Committee on Internal Organization and Procedure, Mr. 
Ferber, had made a motion to adopt Recommendation No. 9. 
Mr. Beelar had moved a substitute recommendation. Mr. Bond 
then had entered a motion that the entire subject be re- 
ferred back to committee. All motions had been seconded. 

Professor Walter Gellhorn of Columbia University, a 
member of the Council, moved to amend Mr. Bond's motion 
in order that it would recommit to the committee only para- 
graphs 1, 2, 6(b), and 7 of Recommendation No. 9, leaving 
the remainder of the recommendation for Conference con- 
sideration at this session. He explained that the part of 
the recommendation thus remaining deals with matters fa- 
miliar to the Conference and upon which it certainly is 
ready for action. Mr. Ferber indicated that such amend- 
ment would be satisfactory to the committee. 
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Mro Fane stated that serious problems would be en» 
countered if only a portion of the recommendation were 
recommitted for further study , and therefore urged that 
the entire recommendation should be recommittedo He saw 
no reason why paragraph 5, which provides that Congress 
shall make clear its intent that the agency will grant 
review under certain circumstances, was inserted in the 
recommendation, since paragraph 4 provides that the manner 
in which the agency exercises its discretion shall not be 
subject to judicial review^ 

Professor Gellhom stated that, in suggesting the 
amendment, he had no intention to prejudge any action 
which might be taken by the Conference, but merely felt 
that this was the time to discuss the remaining paragraphs. 

Mr. Cornelius Kennedy of the Senate Subcommittee on 
Administrative Practice and Procedure supported the re- 
referral of the entire recommendation on the ground that 
many members of the Conference felt that no vote would be 
taken on the proposal at this session, hence they did not 
give it the consideration they might have otherwise given 
it, and that other committees concerned should be given an 
opportunity to report on the matter. Mr. Carman G* Blough 
of Penn Laird, Virginia concurred, since the members were 
not given the recommendation until that very afternoon. 

Mr. William Feldesman of the National Labor Relations 
Board, a member of the Committee on Internal Organization 
and Procedure, stated that the recommendation which was 
circulated at the beginning of the Conference was merely 
an embodiment of the committee/ s report, and the report 
had been circulated considerably in advance of this meeting. 
He also expressed the opinion that to refer the matter back 
to the committee would be a sad augury indeed for the coming 
work of the Conference. --Wh en matters are placed before the 
Conference for action, it should act, Mr. Rosel H. Hyde of 
the Federal Communications Commission, Chairman of the Com- 
mittee on Compliance and Enforcement Proceedings, and Messrs. 
Ginnane and Ferber supported Mr, Feldesman in his view* 



- 65 - 



Mr, Beelar restated his position to the effect that 
the committee had not made a balanced presentation and had 
not explored the problems to the satisfaction of the Con- 
ference, as evidenced by the debateo 

Mro Westwood referred to a letter which was sent to 
the members of the Conference which specifically stated 
that there would be no vote at this meeting. He felt he 
would have given more thought to the problem had he known 
a vote was to be taken. 

Mr* James Mcle Henderson of the Federal Trade Com- 
mission, Chairman of the Committee on Information and 
Education, pointed out that the issue presented by Profes- 
sor Gellhom's motion was not whether the Conference, at 
this session, must act on So 1734 in terms of taking a 
conclusive position on any part of the bill, as the debate 
seemed to presume » Rather, he suggested, the motion was 
intended merely to permit discussion of the principles 
involved* He saw no harm in such discuss iono Indeed, 
prior notice to all members had announced that such dis- 
cussion would be on the agenda. 

Mro Zwerdling requested Professor Gellhom to verify 
this view of the intention of his motion. In response, 
Professor Gellhom stated that his motion was to lay the 
recommendation before the Conference for discussion, adop- 
tion, defeat, revision, or whatever other action or in- 
action the Conference wished to take. 

Professor Gellhom 's motion to limit Mr. Bond^s 
motion so that only paragraphs 1, 2, 6(b) and 7 of Recom- 
mendation No. 9 would be referred back to the Committee, 
leaving the remainder of the recommendation for discussion 
was voted upon and carried. 

Thereupon a vote was taken on Mr. Bond's motion as 
amended, the motion carried, and the Chairman referred 
paragraphs 1, 2, 6(b), and 7 to the Committee. 
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Debate on paragraphs 3, 4^ 5, and 6(a) of Reconmenda- 
tion Noo 9 was then resumed* The Chairman called upon Mr. 
Beelar to explain the points at which his substitute recom- 
mendation differed from Recommendation No. 9 as presented 
by the majority of the committee o 

Mr, Beelar made it clear that he was opposed to any 
exemption of judicial review or the exercise of judicial 
discretion^ He said that the committee lays no emphasis 
on the building up in importance of the hearing function, 
that the hearing process must be an effective one, but 
that the committee wants to retain the authority of the 
agency to minimize its importance. He made the further 
point that to remove the right to review opens the door 
to ex parte influence^ 

Mr. Ferber stated that Congress could give the agen- 
cies discretion just as it has given discretion to the 
Supreme Court to decide which cases it will review. He 
felt that once judicial review of the agency's exercise 
of discretion is permitted, the opportunity for endless 
delay arises, as do strong constitutional problems. He 
expressed the opinion that the very standards s^t out by 
the proposal would enable agency members to fend off the 
types of influence that Mr. Beelar felt would be encouraged. 

Dean Landis then made the following points: (1) This 
proposal will elevate, rather than minimize the hearing 
process, for the more responsibility you thrust on an in*- 
dividual, the higher you elevate him. (2) The surest way 
to prevent ex parte influence is to enable men thoroughly 
to examine records and reach conclusions--presently agency 
members do not possess this safeguard, and it is they who are 
the subject of such influence. (3) To allow judicial review 
of the agency *s exercise of discretion would wreck the en- 
tire principle. The consequences of judicial review of 
matters of this type cannot even be imagined. (4) The 
principle involved in the proposal has been thoroughly 
examined. It has been before the nation for some nine 
months 5 the subject of many speeches made before bar as- 
sociations. This very bill has been considered by all of 
the agencies o 
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In reply to Dean Landis' last point, Mr. T. C. 
Kammholz of Chicago, Illinois stated that the issue is 
not whether the proposal has been considered in forums 
across the land, but rather whether it has been con- 
sidered by members of this Conference c 

Mr. Zwerdling expressed the opinion that the ob- 
jectives as stated by Dean Landis were desirable, but 
that the language of the recommendation of the committee 
seems to run in the opposite direction, since (1) an 
agency which does not wish to adhere to the objectives 
could simply duck the whole problem of limited review 
by dispensing with initial decisions and using recom- 
mended decisions under the APA, and (2) paragraph 5 of 
the recommendation, rather than expressing concern that 
the agencies exercise their authority seriously and vigor- 
ously, warns them not to exercise it too vigorously. He 
submitted that the contribution supported by Dean Landis 
will not be made if paragraphs 3 to 6 are accepted. 

In reply to a question which indicated that the 
agencies might already have discretion to refuse to re- 
view an initial decision under the APA, Mr. Ferber stated 
that most agencies have taken the view that the APA it- 
self does not give them this power and that they must re- 
view initial decisions when exceptions are filed. 

Mr. Meeker suggested that distribution of a memoran- 
dum on Mr. ; Ferber 's last point, and also a transcript of 
the hearings before the Carroll Subcommittee to all mem- 
bers of the Conf ere^ce 'wmiidh:be^^ 

Following a brief recess, Mr. Ferber made a motion 
to end debate at this time and to make the matter of 
So 1734 a special order of business at the next plenary 
session. The motion was seconded and adopted. 

Whereupon the Conference adjourned until 10:00 a.m., 
April 3, 1962. 



